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Dear Mr. VanNorman:

I am the attorney for The Cincinnati Enquirer ("The Enquirer") and on behalf of The
Enquirer, I submit these comments regarding the proposed amendments to Rule 12 of the Ohio
Rules of Superintendence that would impose a ban on filming, videotaping, recording or
photographing jurors or prospective jurors. We appreciate the opportunity to weigh in on this
matter.

The Enquirer believes the amendment is unnecessary for a number of reasons.

First, the proposed amendment is a 30-year step backwards. The Superintendence Rules
were amended in 1997, and those amendments eliminated the prohibition on videotaping, recording
or photographing jurors that had been part of former Superintendence Rule 11. We are unaware of
any instances where that change, now in its 30th year, has led to any untoward consequences. Thus,
we do not believe there is any evidentiary basis to support the amendment. We are concerned that
the amendment is instead motivated by concerns not supported by factual evidence, but rather by
supposition and assumptions. Neither support an amendment to the Superintendence Rules.

We acknowledge that unscrupulous members of the public may attempt to intimidate or
otherwise unduly influence jurors. That is an inherent risk in an open court system. But if
supporters of the proposed amendment come forward with anecdotes of such conduct, it is
important to inquire whether that conduct resulted in any way from the videotaping, recording or
photographing of jurors. If not, then those anecdotes are irrelevant.

Moreover, the concern makes assumptions that even prospective jurors do not share. The
case of State of Ohio v. Raymond Tensing, a high profile criminal prosecution of a University of
Cincinnati Police Officer accused of shooting an unarmed black motorist during a routine traffic
stop, is illuminating. In that case, the judge asked the jury pool if they objected to serving on the
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jury if their identities would be revealed. Over 100 of the 180 pool members stated they had no
objection. This is far better evidence than supposition to consider in evaluating whether the Rule
should be amended to eliminate a form of public access to jury trials.

Second, the proposed amendment helps to perpetuate the false narrative that jurors have an
expectation of privacy surrounding their service. They do not. Jury service is duty of citizenship.

And that service must necessarily take place in public. The Ohio Supreme Court made this point
very clearly in State ex rel. Beacon Journal v. Bond, 98 Ohio St. 3d 146, 2002-Ohio-7117. In fact, that case
makes it clear that the public is entitled to access the identity of jurors, unless the court makes a

specific finding that there exists an overriding interest based on findings that a denial of access is

essential to preserve higher values, and is narrowly tailored to serve that interest. As the Bond court

noted, loThenness thus enhances both the basic fairness of the criminal trial and the appearance of

fairness so essential to public confidence in the system." Id. at ¶16.

And this presumption of openness does not leave individual jurors who have specific

concerns with no remedy. The Bond court set forth a process where any individual could request an

in camera consultation with the court to express concerns with publicity. But this process is

consistent with the premise underlying Bond — the constitutional mandate of openness is the rule, not

the exception. A court may deviate from this presumption, but only in specific cases, for compelling

reasons.

The proposed amendment will promote a view among the judiciary and court staff that lack

of transparency is the rule. That is, it flatly forbids any juror identification in all cases. There is no

presumption of openness, nor any need to demonstrate a compelling need for the lack of

transparency. Indeed, the existing limitations on the videotaping or photographing victims or

witnesses is not as draconian as the proposed limit on jurors. The existing Rule 12 (C)(2) allows

victims and witnesses to object to being filmed or photographed, but it does not rule out the

possibility of that happening. In so doing, it is consistent with the premise underlying Bond — that

access is presumed, and limited only in extraordinary circumstances.

Proposed Rule 12(C)(3), however, would automatically apply in every circumstance with no

possibility of alteration. It is inconsistent with the letter and spirit of Ohio law.

Third, the rule will unnecessarily impede the videotaping and photography of trials for no

valid reason. As we noted above, we challenge the proponents of the Amendment to come forward

with any evidence supporting the need for this proposed change. The fact of the matter is that the

media rarely, if ever, show video or photos of jurors. If the proponents of the Amendment could

produce any examples where the media displayed juror images in print or broadcast, we would be

very surprised.

Imposing a rule that subjects the media to contempt of court for inadvertently filming or

photographing a juror is a solution in search of a problem. And it could easily lead to the media not

videotaping or photographing newsworthy incidents for fear of violating the amended rule. This
essentially happened in the first trial of Raymond Tensing. In that instance, the court allowed for
one video camera and insisted it be placed in one fixed location. That court also prohibited
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videotaping of jurors. As a result, it was impossible to videotape the voir dire process, because there
was no way to record the lawyers without getting incidental shots of the jurors. This created, by
definition, a chilling effect.

The rule also serves as a prior restraint on the reporting of any number of news worthy
instances. For example, assume a news outlet wishes to explore the degree to which jurors actually
pay attention to the presentation of evidence. If a juror consistently slept during a trial, the
proposed rule would prohibit filming or photographing that. If a juror caused a disturbance in the
course of a trial, there would be no way for members of the public not physically in attendance to
observe it. There is no reason to impose a rule that will hamstring the media's right to cover news
worthy in all cases.

The proposed Amendment is an unnecessarily heavy handed approach to address a problem
that does not exist. It flips the presumption of openness on its head. We urge the Court to reject
this proposal.

Sincerely,

GRAYDON HEAD & RITCHEY LLP
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