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Opening: Why the Constitution Needs a Friend Like You 

I stop by a small local bread shop in our neighborhood to pick up a loaf, the only customer in the 
place, wearing my mask like the employee behind the counter, a young lady making bread in a grey 
T-shirt with BAMA in large red letters. 

“So you’re a student at Alabama?” 

“Well, not yet, I’m a freshman and we start in a few weeks.” 

“Are you doing face-to-face classes?” 

“Some may be face to face, some online and hybrid.” 

“Well, I hope your freshman year goes well.” 

“Thanks,” she says, adding: “It’ll be harder to make friends, with all the social distancing.” 

She’s right. Friendship does have new challenges these days. 

Among the many disorientations of the pandemic is a distancing of friendships.  Isolation from 
friends and others is a broadly and deeply felt experience.  Simple, friendship-building things are now 
not so simple, like going for a group run, chatting at work, attending ceremonies like graduations, 
baptisms, weddings, throwing a party, meeting for lunch, watching sports with pals, hanging out, 
face-to-face conversations.  All changed.  The pandemic has highlighted things about friendship we 
perhaps took for granted. 

Of course, there are covid-related hardships and sufferings with sharper edges than separation from 
friends. Particularly hard-hit and poignant are the elderly isolated in nursing homes.  Friendships in 
these strange times need extra attention, not less, an opportunity perhaps to realize what really matters 
about friendship, the different types of relationships we have and whether there are new and maybe 
different friendships we could work on. 

College is a particularly important time of life for friendship. They shape and re-direct our lives, 
influence the trajectory of our thoughts and aspirations, influence our character, chase away loneliness, 
look out for us, have our backs, draw us out of self-centeredness.  College friends can stay with us for 
life, be in our weddings, know our kids someday, connect our careers, preserve some of our best 
memories.  Friends are life witnesses.  Remember when we all (fill in the blank)? And who wants all 
the witnessing to be on Zoom calls? 

With disorienting suddenness during spring semester 2020, campus closings created a whiplash 
migration of students moving back home, abruptly distancing from friends, dorms, college 
experiences, sports, new-found freedoms, in-person classes and teachers.  Many students re-entered a 
changed home and community environment dealing with a host of disorientations: social distancing, 
job loss, illness, stress, stay-at-home orders and so on.  How will we reorient our lives during the age 
of covid and its aftermath? 

Take a deep breath.  You may be thinking: “Why are we talking about friendship in a Constitution 
course?”  The Constitution is all about law, courts, cases, judges and lawyers, right?  Friendship is a 
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nice thing, but I’m pre-law and friendship isn’t on the LSAT.  The Constitution and friendship don’t 
have much to do with each other, right?  They seem like opposites, with all the fighting and division 
going on in America right now.  You may be wondering: why talk of friendship during national crisis 
times?  Isn’t friendship constitutionally irrelevant when everything seems so decidedly unfriendly? 

No, just the opposite: now is the time to form a new type of friendship. Becoming a friend of the 
Constitution can help us overcome the unfriendliness of our times, the antagonisms of pandemic, 
unemployment, violence, inequality, division, hatred and fear. That’s a large claim, but this is the same 
Constitution that survived the battlefields of Gettysburg and D-Day.   Becoming a friend of the 
Constitution is not for the faint of heart. It is, right now, one of the most hopeful things you can do. 

Does it strike you as unusual to imagine a friendship with what… an 8,000 word text?  I guess if we 
can friend on social media, we can friend the only text without which there would be no United States. 
That said, constitutional friendship is much more than a friend on Facebook. 

As always, we can expect to hear loud voices of naysaying, those who are so entrenched in animosity 
and hatred for the other side that constitutional friendship is unimaginable. When differences and 
disagreements chronically default into hatred, when tribalism declares permanent enemies and digs 
trenches, there’s little room to imagine a form of civic friendship that can exist notwithstanding 
disagreement. Some naysayers are invested in division, profit from it, raising money by convincing 
others it will always be us Americans versus the other Americans who are the enemy. 

Some will say it’s just not realistic, this notion of constitutional friendship. Yet how realistic was it for 
18th century Americans to imagine they could break free from one of the most powerful military 
empires of their time?  As John Lennon sang to a much later generation: “You may say I’m a dreamer, 
but I’m not the only one, I hope someday you’ll join us...” 

Constitutional friendship requires imagination, those who will stand up and say we have a dream, even 
and especially when the odds look like long ones. The good news is that the Constitution also puts its 
dream, the keys to its friendship, in writing, in the Preamble.  Our more perfect union, popular 
sovereignty, general welfare, common defense, blessings of liberty, justice, domestic tranquility—these 
are the virtues and whys of the Constitution that help us navigate a true north in a crisis.  Can we reset 
our compass?  American history has answered yes to this for We the People, showing that we can 
endure, overcome, innovate, create, re-invent and make progress. 

Constitutional friendship starts with some willingness to unlearn, suspending disbelief, thinking 
boldly, breaking away from some shibboleths, pushing the reset button on what we think of both the 
Constitution and civic friendship.  Perhaps, with a fresh look and open mind, we’ll realize that our 
views of both the Constitution and its form of friendship are too crimped.   Maybe as we have 
personally grown and matured, our perception of the Constitution has not. Maybe our understanding 
of it lags behind, still stuck in simplistic first impressions formed in grade school. Now is the time to let 
our constitutionalism mature, as we enter a new, real deal, prime time arena in life. 

Constitutional friendship, seen in big picture, contains two relationships.  The first is our relationship 
with constitutional ideas.  (This is not the same thing, we’ll see, as blue or red or purple dogma or how 
you might politically label yourself and others.)  Can you imagine befriending an idea, idea friendship, 
intellectual friendship?  Our incoming freshman in the BAMA shirt was befriending an idea before 
she first stepped onto campus, an imagined picture of what her new collegiate community of BAMA 
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will be, including who her friends will be.  Befriending first the idea of entering a new and exciting 
community preconditions a person to find and experience that, even when the imagined idea and the 
real thing diverge as they usually do, for better or worse. 

At a time of national debate over higher education with some questioning whether college is ‘worth it,’ 
learning how to befriend ideas that bring out our best selves is one of higher education’s enduring 
purposes. This purpose will, by the way, overcome COVID-19, as the best scientists in the world, 
trained in the world’s leading universities, imagine, research, learn and discover how to defeat the 
virus.  In doing so they are serving one of the Constitution’s most important purposes as expressed in 
Article I, Section 8: “To promote the progress of science and useful arts.” These scientists along with 
the health care workers on the front lines are some the Constitution’s truest friends. 

The second, overlapping part of constitutional friendship is our relationship with community, with 
fellow citizens, with We the People (past and present).  Constitutional idea friendship is necessary but, 
alas, not sufficient.  The ideas need to connect with and grow within community, for ourselves and 
our posterity, with We the People.  And when that happens, the ideas that sound so good and 
awesome face the facts of human fallibility.  It’s like shopping for a wedding ring.  You form an 
image of the perfect diamond, encouraged by those photo-shopped pictures online that certainly look 
perfecto!  Then the jeweler lets you look at the diamond under the magnifying glass and you see tiny 
streaks of imperfection in the stone.  You still decide to buy it, since no stones are perfect and your 
best man, the voice of realism says, dude you need the ring! 

When these two parts, the ideas and the citizen parts, of constitutional friendship come together, we 
acquire a taste for humility.  When constitutional principles of equality and liberty put on the clothes 
of human agency, we don’t always like what we see when, on closer inspection, the person who 
befriends such diamond-like ideas turns out to have flaws, fissures, imperfections and cracks.  So it is 
with the Constitution’s founders, flawed and contradictory individuals each and every one.  So it is 
with every historical and present friend of the Constitution.  So it is, my friends, with each of us.  
Who among us is the perfect practitioner of liberty and equality?  A constitutional friend is humble 
enough to still see the diamond despite the rough.  Ideas worthy of our friendship will keep finding 
new friends when the old ones are gone.  Judge not our imperfect, historical constitutionalists so 
harshly that we reject worthy ideas, since we too will fall short of the ideas. 

These two relationships together presume we can, all of us, learn and acquire the chops for 
constitutional friendship. The chops do not simply mean scholarship, academic skills, formal legalism, 
the ability to name-drop the names of Supreme Court cases.  The chops are an active type of 
informed citizenship around common civic values, requiring practice and effort to achieve and 
maintain. In your personal experience you know that friendships can be lost and found depending in 
part on the effort we make. If we don’t make the effort to be there during the big events, rain or shine, 
in a true friend’s life, the friendship fades. 

The work of constitutional friendship begins with reading it, the text, the whole thing.  Lots of 
Americans haven’t done this. Let’s change that by starting with the person in the mirror.  The 
Constitution thinks we can read it (we are after all its We the People narrator) and learn the chops.  If 
it didn’t, basing a government on popular sovereignty would be folly.  We the People have the 
capacity to study, read, think, listen, speak, write and debate about serious, complex, inspiring and 
often contradictory ideas.  The chops involve curiosity about how constitutional ideas connect to our 
real daily lives and those of others.  (We each have a constitutional connection; we just need to 
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discover it.)  The chops are learning about virtues and principles that have enough grit to overcome 
testing and adversity.  We will take heart from other friends of the Constitution, the stories of players, 
cases and controversies that have made a constitutional difference.  We will gain confidence that we 
can put ideas into civic action along with our fellow, common citizens for the general welfare.  These 
are the chops, the what-it-takes, to be a friend of the Constitution. 

Well, almost.  Let’s circle back to the idea that it takes imagination to be a friend.  A friend is not only 
someone we know now, but a relationship we imagine and hope will continue and grow into the 
unknown future.  Marriage, a form of friendship, is partly based on two people imagining a life 
together that exceeds what either could be apart.  “Grow old along with me!  The best is yet to be...” 
wrote Robert Browning.  This leap of faith that the best is yet to be, that we can imagine a better 
world, that we can dream about a United States more perfect and more true to the Preamble – this 
faith has been the compass of the best friends the Constitution has ever had.  The constitutional 
imagination of Abraham Lincoln, his faith in a more perfect union, was more powerful than all the 
catastrophic evidence, on homeland battlefields and elsewhere, to the contrary.  The powerful “I have 
a dream” constitutional imagination of Martin Luther King, Jr. envisioned an America where “my four 
little children will one day live in a nation where they will be judged not by the color of their skin but by 
the content of their character.” 

Our Constitution has called out for friends before, especially during times of calamity, uncertainty and 
chaos. Those who answer the call can seem unlikely at the time, like an ungainly, untested, 
hated-in-some-circles commoner from the west whose train journey from Illinois to Washington 
included repeated threats on his life. Here is the new president calling for friendship in his inaugural 
address in 1861, the more perfect Union crumbling around him as seven states had left and Civil War 
was looming: 

We are not enemies but friends. We must not be enemies. Though passion may have strained it must not break our bonds 
of affection. The mystic chords of memory, stretching from every battlefield and patriot grave to every living heart and 
hearthstone all over this broad land, will yet swell the chorus of the Union, when again touched, as surely they will be, by 
the better angels of our nature. 
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“Abraham Lincoln” sketch by Bruce Petrie 

The Constitution forms a republic.  But the republic it forms is not only what exists here and now but 
the imagined republic, a more perfect union where the preambular whys are happening better than 
they are here and now.  Constitutional friends imagine a better Republic, envision it, see it, hope and 
work for it.  Constitutional friends are not afraid to work hard, having enough gumption to imagine 
such a republic in their lifetimes. When again touched, as surely they will be. 

Summoning the heart to see past the calamities of the present into a better future takes some 
willpower. Albert Einstein called imagination a preview of life’s coming attractions, more important 
than knowledge, the language of the soul, the true sign of intelligence.  To those without it, 
imagination sounds like something out there and irrelevant, conflating imagination with fantasy or 
falsity.  Yet without imagination, the Constitution has no rudder, no place to go, no north star, no real 
friends united by the preambular civic virtues. 

Hard times, in some people, like civil rights activist John Lewis and others crossing the Edmund Pettus 
Bridge in March 1965, fire up the imagination. Oppression in its many forms, whether from poverty, 
pain, loss, pandemic, violence, addiction or discrimination, is most life-altering when it takes away the 
ability to imagine anything better.  

The human need to imagine an alternative is one reason why the Constitution and its friends put so 
much emphasis on voting, the constitutional idea that We the People should freely choose our 
representatives.  (We will spend more time with the voting topic later.) Voting doesn’t mean much, 
doesn’t really constitute, as an idea alone.  The voting idea succeeds or fails depending on action, the 
act of voting, a solemn act of citizenship.  A constitutional friend is one who takes seriously the right 
and duty to vote, who defends and protects it not only for oneself but for others, and who actually 
casts a ballot.  Friends encourage others to vote, protect voting rights, oppose voter suppression, 
guard against foreign interference in our elections and call for reform of our election laws.  Voting is 
in serious need of friends.  Just do a quick online search into the voter turnout numbers in local, state 
and federal elections—way too low for a global leader in democracy.  Just imagine if say 80% rather 
than say 30% of eligible voters were to vote.  Just imagine more uniform, fair and effective voter 
registration in congressional districts that are free from gerrymandering, vote dilution and voter 
suppression by political partisans.  Just imagine. 
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The notion of constitutional friendship, the link between friendship and democracy, has ancient roots.  
The influence and modernity of the ancient Greek philosopher Aristotle comes in part from his deep 
understanding of friendship or philia and its civic connection. He called this “civic concord.”  
Aristotle’s civic friendship idea influenced the thinking of the Constitution’s founders with the idea 
that civic virtue could be learned and shared by citizen friends, that interest in the happiness and 
welfare of others was part and parcel of the individual pursuit of happiness, and that what he called 
“polis” or the civic body depended for its health on civic virtue of the people. 

His masterpiece Nicomachean Ethics (Nicomachus being the name of his father and son) identifies three 
forms of friendship as well as the relationship between friendship and civic virtue necessary for a 
democracy.  Aristotle identified three forms of friendship: friendship of utility, friendship of pleasure, 
and friendship of the good, or virtue.  

Utility friendships are based on usefulness, what another can do for you, the pragmatic serving of our 
interests, wants and needs. Utility friends, for example, might be based on perceived financial, social or 
political gain.  Political ties are often utility friendships based on networking, campaign contributions, 
perceived access to power, recognition, getting or staying in office. 

Pleasure friendships are those mainly based on enjoyment, whether it be having fun, hanging out, 
drinking, entertainment, humor, sex, whatever is on one’s pleasure list. 

True friendships may contain elements of utility and pleasure, but they have a deeper wellspring. They 
are centered in virtue, self-sacrifice, a dedicated interest in another’s welfare, a looking out for and 
defending another even when you have nothing to gain or something to lose, a fidelity and faithfulness 
for better or worse, in good times and bad.  True friendship can be forged between individuals, and 
also between a person and her or his community. True friendship, in a word, is the form most closely 
associated with love.  

Aristotle’s idea of civic concord is where there’s recognition of a shared set of values, a reciprocal 
caring, one for the other, that persists even when you disagree, contradict and fight.  Virtuous civic 
friendship is the capacity, along with some natural disagreement and compromise, to serve the general 
welfare of communities, small and large. Civic concord is not only good but useful, relating to utility 
friendship because serving the general welfare is mutually beneficial.  

During the pandemic, Aristotle’s three forms are evidenced in social distancing and wearing or not 
wearing masks.  Someone who is a true friend of public health and ending the pandemic will follow 
the advice or requirement to mask in public.  Someone who doesn’t think or care so much about the 
general welfare may decide on the basis of serving their own utility or pleasure that masking is 
inconvenient, unnecessary, doesn’t look good, is a political conspiracy or that not masking isn’t hurting 
anybody. Someone who masks and social distances is serving their own public health interests as well 
as others, utility plus virtue.  

A few words about this book’s title, The Constitution Needs a Friend Like You, which has three pieces. For 
starters, the Constitution in our title is two main things: a text and a context. The concise text is an 
8,000-word writing. The context is the history, events, people, precedents and cultural settings that 
today and for over 230 years have shaped the Constitution. 
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The word Needs in our title expresses an imperative.  Pandemic, economic recession and issues of 
social and racial justice are converging in inflamed ways we should not underestimate. This trifecta 
combined with a looming 2020 election has made it imperative that more Americans understand their 
Constitution more deeply than they do today. 

Which brings us to the final part of the title, A Friend Like You.  Let’s first make a list of eight qualities 
of true friendship. 

• A friend is a relationship, a union based on mutual affection, support and trust. 

• A friend is fair to you. 

• A friend is someone who brings some tranquility to your life. 

• A friend sticks up for you, has your back, defends you. 

• A friend thinks of your welfare and interests alongside his or her own. 

• A friend is a blessing. 

• A friend is someone you can be yourself around, who gives you freedom and space to be who 
you are. 

• A friend will remember you after you are gone. 

Now let’s go to the text and read again the Preamble, noting its eight whys: 

• Union of We the People 

• Justice 

• Domestic Tranquility 

• Common Defense 

• General Welfare 

• Blessings of Liberty 

• Posterity 

Go back and match these eight constitutional whys with the eight qualities of friendship. There you 
have it. That’s eight reasons to be a friend of the Constitution. Throughout this book, those eight 
reasons will be our anchors. We will call them civic virtues. 

Our title ends with Like You. The You here is We the People. All of us. All are welcome. We may not 
think of ourselves as welcome. But we are the Constitution’s opening narrators, the first three words 
of We the People speaking. Yes, We the People has meant different things at different times in the 
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Constitution’s long story. At first, like you did not include women, blacks or Native Americans. The 
constitutional story began with monumental error or, morally speaking, original sin. For some people, 
that original sin may be enough to dismiss the whole Constitution as hypocrisy. But we’ll see that the 
Constitution as originally “founded” in 1787 is not the Constitution we have today, after 27 
amendments and two-plus centuries of change. A point of view of this book is that our Constitution 
has not just one founding and one set of founders, but other foundings and founders. At certain times 
the Constitution has lost its way, as in the Dred Scott case in 1859. At other times it is recovered and 
found, as in the Civil War, Abraham Lincoln and the 13th, 14th and 15th Amendments that followed in 
the War’s aftermath. Our Constitution is lost and found across time, across history. 

Like You is about an expanding We the People. Pluralism across many demographics and beliefs is one 
of 21st century America’s most important facts. Regardless of age, race, national origin, sex, gender, 
religious beliefs, disability and so on, this book says all are welcome to this constitutional friendship. 
We know, as you do, that America’s work of full inclusion is not finished. Our country has made both 
great steps forward and backward on the road of the eight whys. 

When we say a friend “like you” we mean everyone.  All in, people. We need both pluribus and unum. 
Constitutional friendship imagines we are equals, created as such.  Ours is an immensely variegated 
equality, not a dull sameness.  Without this equality, there’s no liberty, no popular sovereignty. 

One way to erode liberty is to allow fears to erode our constitutional imagination of equality.  Fears 
can lead to illusions that hierarchy is the correct order.  That certain classes and types are superior.  
That it’s time to find scapegoats for the crisis.  That constitutional freedoms should be reserved for 
the powerful.  That I am always right and you who disagree are always wrong.  World pandemic has 
an answer to illusions like that.  Pandemics answer with a swift, levelling and humbling hand.  
Fortunes are reversed.  The virus is indiscriminate.  The first can become last in an instant. 

Liberty and equality progress doesn’t happen, doesn’t constitute, by inevitability, as if on auto-pilot. Or 
by accident. Such progress happens, if at all, through the ideas and actions of citizens. While the 
Constitution is necessary, sorry to say it is not sufficient. You are free to form your own views about 
the sources of freedom and equality. I believe the spirit of liberty and equality resides in the human 
spirit that comes before the Constitution. As Learned Hand said: “Liberty lies in the hearts of men and 
women; when it dies there, no constitution, no law, no court can save it.” It’s a sobering thought to 
imagine that liberty and equality can live or die in the hearts of women and men.  We value something 
more if we don’t take it for granted by assuming it will never perish. 

We shouldn’t try to drain the Constitution of all mystery or force it into a rigid rationality. I don’t think 
pure logic or law or rationality have all the answers about where the spirit of liberty and equality come 
from.  We can be constitutionalists while also recognizing the complexity of human experience and 
conditions, the mystery in life, liberty and the pursuit of happiness.  The Constitution admits as much 
in the use of the word “blessings” in the Preamble.  Our Constitution originated during the American 
Enlightenment when faith in reason and science was ascendant in some circles. But at some point, 
hard to define, our Constitution’s rationality has limits and we are left with our own imaginations and 
perhaps faiths about the source of human liberty. As we grow in our understanding of human liberty, 
we use the text, our reasoning, our lived experience, our history and our imaginations to understand 
what our Constitution means here and now.  
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My history professor from college days at Brown, Gordon Wood has written: “To be an American is 
not to be someone, but to believe in something.” Popular sovereignty is something to believe in.  
Popular sovereignty is the belief that the will and consent of the people creates the legitimacy, 
authority and legality of government. It is the Constitution’s foundation and faith. As an idea in world 
history, popular sovereignty has an undeniable audacity. It is sometimes hard for us to appreciate the 
radicalism of popular sovereignty. The idea that ordinary people can form a republic, can self-govern, 
can do civic affairs by reflection and choice rather than coercion is an extraordinarily bold idea. Call it 
revolutionary, as in the American Revolution. The American Revolution did not in the 18th century 
suddenly end evils like slavery and indentured servitude that had been with the world a long time. But 
without the revolution, as Professor Wood has shown, the peculiar institution of slavery would not 
have been dismantled in America.   

Popular sovereignty is a civic faith but not a blind one.  The principle doesn’t require a naïve 
expectation that We the People will always get it right, always get along, never make mistakes.  
Popular sovereignty includes, in the lyrics of Bruce Springsteen, “saints and sinners,” “losers and 
winners.”  Springsteen’s metaphor for popular sovereignty in the song “Land of Hopes and Dreams” 
is a train, an American train. 
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“I said, this train dreams will not be thwarted 
This train faith will be rewarded 
This train hear the steel wheels singin’ 
This train bells of freedom ringin’ 
Come on this train 
People get ready 
You don’t need no ticket 
All you got do is just get on board.” 

Bruce Springsteen 

In this book, our premise is that popular sovereignty as an intellectual concept, by itself, isn’t really 
enough these days to move us. Ideas surely matter in history. But popular sovereignty boils down to 
whether or not ordinary people like us still believe and feel that there is a connection, a relevance, 
between what matters to us in our daily lives and the ideas in the Constitution. The Constitution is the 
basic glue which must, if anything will, hold our republic and basic freedoms together. 

The Constitution does not make popular sovereignty either an entirely secular or an entirely spiritual 
idea.  The Constitution leaves it to the free conscience and mind of each one of us to decide how 
much, if at all, we may wish to see within popular sovereignty the secular, the spiritual, or some blend 
of the two.  This author’s viewpoint sees a secular/spiritual blend, which is to say that a civil 
government that derives its legitimacy from the people is consonant with my faith. An authoritarian 
state is not, because it vests authority in a boss, not the people.   

The Constitution doesn’t require its friends to be either non-believers or Christians, Jews, Muslims or 
any other religion. Nor does it force faith-based friends to make a mutually exclusive, binary choice 
between holding onto spiritual values or being constitutionalists.  To be friends, we don’t have to 
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expect or require that every article of our religious faith will align perfectly with everything in the 
Constitution. We are free to think, wonder and believe or not believe that our desire to live an ethical 
life can have a civic dimension expressed constitutionally.  

You may for example believe capital punishment is morally wrong and wonder why the Constitution 
allows it. As you get to know the Constitution you’ll see it does not require capital punishment,  but 
leaves it to each state to decide whether to allow it or not in that state.  Constitutional issues often turn 
on “who decides” in a republic that recognizes the freedom of We the People in states to decide many 
issues for their state. 

We will in the pages to come use the word constitutionalism, distinguishing between the Constitution and 
constitutionalism. The Constitution is the 8,000 word text. Constitutionalism is the big context. The 
text is structured in three parts: the Preamble, the 7 Articles, and the 27 Amendments. “Text” refers to 
the language, the words. “Structure” refers to the text’s composition, how its pieces are arranged and 
organized.  

By analogy to your house or apartment, the structure is how the whole is arranged (upstairs, 
downstairs, kitchen, bedroom, etc.) and the text includes the pieces of the arrangement (furnace, TV, 
bookcases etc.) Or, for you cyclists out there, the structure of the bike is how it all fits and works 
together, while the text is tires, seat, frame, brakes, gears, handle bars, etc.  Louis Sullivan, the 
American architect and father of the modern skyscraper said: “Form ever follows function.” The 
apartment’s form follows your habitation needs. The bike’s form follows your transportation needs. 
Form follows function in bikes and architecture as well as in the design, the architecture, of our 
Constitution. 

So the Constitution, the text and its structure, has a form and function. It is a composition. 
Constitution means composition. Its form includes 8,000 words structured by a statement of purpose 
(Preamble), a republican form of government (the Articles) and a Bill of Rights and other changes (the 
Amendments). As a composition, the Constitution has things in common with many other 
compositional forms in the arts and sciences, which we will refer to throughout the book. Our main 
“book” is the Constitution itself. By reading it, and re-reading it, thinking and re-thinking it, we get to 
know it. 

After reading the Constitution for the first time, one student said: “It’s all a bunch of gobbledygook.” 
Points for candor! The Constitution can seem arcane and even intimidating: old language, antique 
founding fathers, behind-closed-doors Supreme Court, black robes, legalese. If the Constitution feels 
intimidating at first, keep going. After 15 weeks of constitutional conversation in class, the same 
student revised her views: “It’s not all gobbledygook anymore; but some parts still are.” She’s right. 
Our American constitutionalism has lived long enough to be no stranger to gobbledygook. Our 
constitutionalism can use the fresh air of minds and voices questioning whether this or that makes any 
sense. 

One way to cut through what can seem like the gobbledygook is to think about the stories of countless 
individuals and groups who have, in American history, given it meaning and truth. Constitutionalism is 
the encompassing term we use for the context and people surrounding the Constitution who give it 
meaning, expression, interpretation and application within the lives of citizens. Constitutionalism 
includes American history, our government and politics, our culture present and past, our changing 
technology, our commerce and economy, our religious and non-religious beliefs, our demographic 
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pluralism, our legal system, our laws, precedents and cases, our environment, our foreign affairs. In 
other words, our Constitution doesn’t live in a vacuum-sealed, air-tight preservation case. By its 
nature, it has shaped and is shaped by a complex nation and world for over 230 years. 

Our working definition of constitutionalism is necessarily and unapologetically broad. We can’t shrink 
the definition without distorting what it is. Today, our Constitution is not just 8,000 words. It is now 
given meaning by  Lincoln’s Second Inaugural, Martin Luther King’s “I Have a Dream” speech, 
Brown v. Board of Education, and countless other manifestations and changed contexts. Let’s open our 
lens to a broader perspective on our Constitution and constitutionalism and connect it to who we are 
today. 

Ordinary citizens doing extraordinary things, together and individually, have and will make the 
difference to our American republic. This is not just a hope for the future. It is based in American 
history. Citizens have come together at times of great change and challenge. The revolutionary era of 
our founding. The 19th century anti-slavery movement. The progressive era reform movement of the 
late 19th-early 20th century. The women’s suffrage movement. World War II. The 20th century civil 
rights movement. Enormous waves and sacrifices of American soldiers and veterans. The 
environmental movement. In each of these, the Constitution found its friends and they found the 
Constitution. They changed the Constitution and were changed by it. 

To recap, we’ve so far introduced our title, the themes of civic friendship and popular sovereignty and 
the definitions of Constitution and constitutionalism. A word now about this book’s tone and 
intended audience. As for tone, the goal here is, we hope, user-friendly. Constitutional snootiness is a 
common trap that takes many forms. Prime offenders can be lawyers, which I am and so am not 
blameless on this score. In law school we are encouraged  to “think, speak, and write like lawyers.” 
Law students study how to think critically, how to construct legal arguments, how to read and analyze 
cases and statutes, how to make distinctions. That’s good, as far as it goes. But after law school comes 
the practical challenge of communicating and translating legal thoughts, arguments and principles into 
real-world advice and explanation. (That’s been a large part of my legal career for over four decades.) 

Fog is a familiar weather condition in constitutional law. Some fog is simply inherent in abstract legal 
principles. Some fog derives from unsettled questions. Some fog is just unnecessary, like a theatrical 
fog machine. Some arcane legal scholarship is far removed from the day-to-day process of 
representing clients. To be sure, we owe our best constitutional scholarship a debt of gratitude.* That 
said, a potential pitfall in some highly academic constitutional writing is that the words used, cases 
discussed, theories expounded and inside-baseball references are mysterious to many Americans. 
Supreme Court opinions are sometimes way too long, some longer in word count than the 
Constitution itself.  Strong-minded Justices can argue with each other in print while the audience has 
checked out. 

Who is the audience for these lengthy treatises? Most immediately, it is the litigants themselves whose 
cases and controversies need deciding. Justices also write with constitutional lawyers and scholars in 

* I am especially thankful for the American history scholarship of Gordon Wood, who was my professor at Brown 
University and with whom I still keep in touch. Gordon Wood brought history alive for me and many others. His primary 
research into Colonial Era America excavated new understandings about the thoughts and lives that shaped the American 
Revolution and our constitutionalism. His book Friends Divided: John Adams and Thomas Jefferson has influenced my thoughts 
about Constitutional friendship between people of different views. Two other Brown University history professors, Jack 
Thomas and Jim Patterson, helped shape my views that ideas matter in history.  
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mind. But the public should and could be more of an audience if Supreme Court opinions were more 
concise and readable. One of the most important Supreme Court decisions ever, Brown v. Board of 
Education, was also one of the most concise and readable. Chief Justice Earl Warren had the wisdom to 
see that an opinion about educational equality should itself be educational.  In these times, 
constitutional communicators, whether they be in our courts, our universities or elsewhere, should 
strive for a readability and accessibility that fits with popular sovereignty.  Civic education is needed at 
all levels. 

This book’s audience, or that group of people I can imagine speaking with as I write, includes in the 
first instance undergraduate students. (I teach a course “Constitutional Conversation” at two large 
public universities in Ohio.) The book’s audience also includes adult lay persons of all ages who want 
to get to know their Constitution better. Those who feel politically powerless or disconnected. People 
who seek encouragement about their country. Those whose views are different than our own. People 
from many walks of life, especially non-lawyers. A person in a jail cell who may well deserve his or her 
sentence but not the abandonment of mind and mercy. Those who imagine that their religious beliefs 
or non-beliefs have no place in the Constitution. The audience common denominator is a willingness 
to explore a new and different sort of civic relationship, a constitutional friendship, regardless of 
political labels and divisions.  This book is especially interested in examples of people who are friends 
despite or maybe because of their differences. 

Since the Constitution is well-designed, this book’s organization generally follows how the 
Constitution itself is organized. Our composition here follows the Big Composition. So we start in 
Part I with topics relating to the Preamble, introducing some of the Constitution’s major themes, 
principles and questions. Next, we turn in Part II to the Articles, especially the republican form of 
government, the idea of power and its separation, and the principle of federalism. Next, in Part III, we 
focus on the Amendments, especially the Bill of Rights, using the rubric of civic friendship to explore 
ten areas where the Constitution needs a friend like you. 

• Friend of Free Speech 

• Friend of Arts & Science Education 

• Friend of Voting 

• Friend of Religious Freedom 

• Friend of Equality 

• Friend of Public Safety 

• Friend of Privacy 

• Friend of Justice 

• Friend of Public Health 

• Friend of the Earth 

This is not an exhaustive survey of the Constitution and constitutional law. There are many such 
textbooks and indeed many books on constitutional topics. We’ve necessarily been selective, choosing 
those topics that in our present times have a connection to what it means to be a friend of the 
Constitution. If you don’t find within these pages a particular case or topic or person or historical 
reference you think is important, please explore it without concluding that this author thinks it is 
tangential. My goal was to fit this book within about 200 or less readable pages. So I look down at the 
floor and see many pages of edits and lots of pruning.  

A word about our method of interpretation used here: constitutional compositionalism.  This means simply 
that we read and interpret the Constitution as a whole. We don’t cherry pick one word or sentence or 
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section and read it in isolation. We ask what it means by seeing how it relates to the whole text as well 
as the context of precedent, history and present-day facts and circumstances. This method of 
interpretation is neither liberal nor conservative, neither politically red nor blue.  

Some think the Supreme Court and the Constitution are synonymous, as if nine unelected judges have 
or will settle all questions and issues. But in truth, many and most constitutional issues are still in play, 
open and unsettled. The Court only hears about 80 cases each term, many of which are technical 
decisions with limited impact beyond the litigants and narrow issues. Plus, the Constitution is not just 
about litigation.  The judiciary and Article III is a subject, not the whole thing. We the People have 
lots of open questions to talk about. 

We pay close attention to what the text says and doesn’t say. We are textualists, as any sensible reader 
needs to be. But we also know interpretation of both text and context is necessary. The text itself isn’t 
“living.” It can’t get up and walk on its own.  It has a context and needs our interpretation.  You are 
the living part. You are the person, you are the people, who give it life. Or put it on a shelf and ignore 
it. Which is to say: it’s ours if we choose to make it so. Your conversation constitutes. Your thoughts, 
your voices, are needed. The Constitution is facing new, revolutionary and complex 21st century 
problems.  It is not a finished product. Not even close. Like all true friends, conversation is key. Even 
if we disagree, true friends are willing to listen and learn. 

Constitutional friendship is not the same as political affiliation. Today, partisan politics shrink our 
Constitution.  If we look at the Constitution only through the lens of party politics we won’t see 
American constitutionalism as it really is, today and historically. If we are going to have a constitutional 
conversation as opposed to just political opinion, we will need to learn the difference.  The political 
lens to some people is the only lens, the one that seems to be the lens of realism, as if the political lens 
has X-ray vision and sees through the veil of the Constitution showing what it’s really about. This is the 
lens not only of many partisan political professionals but also some far removed from political power 
who latch onto a dualism of we versus they. 

Yes, politics has been a player in American constitutional history and is a player today. We recognize 
that the line between political and constitutional views is not an impermeable one and that the 
distinction involves one’s choice of emphasis. Americans could use more practice in emphasizing 
constitutional perspectives rather than just political ones. After all, many cases and controversies, 
many interactions in both private and public contexts, don’t all boil down to politics. Think of your 
own life. People are motivated by all sorts of interests: personal, familial, biological, emotional, social, 
legal, financial, survival, scientific, cultural, religious, health-related, educational and so on. Don’t let 
partisan politics be your monorail of thought, or much will be missed. We will need to broaden our 
lens to see our American constitutionalism in its true variety, its expansive scope, its big picture frame 
including many different people, places, things and ideas. 

Our politicians like the spotlight. Our culture shines on celebrities. But our constitutionalism isn’t just 
a collection of their blue and red spotlights. Reducing our constitutionalism to a simple dualism, 
liberals versus conservatives, Dems versus GOP is a misleading kind of reductionism. We will see that 
if you use only the labels of liberal and conservative to prognosticate over how the Supreme Court of 
Chief Justice John Roberts will decide cases, you will be using a flawed litmus test. 

Our 21st century complexity along with its rushed news cycles and Internet-juiced controversies can be 
an impediment to constitutional friendship. Trying to comprehend the complex reality of being 
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citizens, of 330 million Americans living in a rapidly changing 21st century world, can be like trying to 
drink from a firehose. We could give up and give in to the idea that a more perfect union can’t happen. 
Many Americans are wondering if there really are any unifying ideas and principles that tie the dots 
together, that connect us together as We the People. There’s a lot of pluribus. But where’s the unum?  
Plus, we aren’t usually interested in something unless we can relate to it. This is where our Constitution 
comes in, giving us an organizing framework to help us make sense of a daunting Now. 

Our conversation will help us see that American constitutionalism has fueled remarkable progress.  
Progress is an important constitutional idea. As noted above, one of the Constitution’s main purposes 
stated in Article I is “to promote the progress of science and useful arts.” Think how far we’ve come 
technologically since 1787. Yet in the midst of vast technological progress, we see that our 
humanitarian progress has not kept up. The smartphones in our hands can do great things. But our 
social media spreads the good, bad and the ugly. Hate speech doesn’t just run on batteries. It runs on 
hate. Our weapons technology has advanced beyond the imaginations of the founders, yet we still face 
threats of nuclear warfare and, on the domestic front in America, an epidemic of mass shootings.  
Medical science has advanced by leaps and bounds, yet the pandemic has revealed wide gaps in public 
health and we still struggle to find consensus over access to affordable health care for all.  
Pharmaceutical drugs have helped countless people, yet medication profiteering is still a reality.  Our 
science is showing us the evidence of climate change, global pollution and disappearing species, yet our 
environmental laws and policies can’t seem to keep up or find a necessary consensus. And while we are 
mastering so many material things in tech, industry and commerce, we are still not mastering the 
humanitarian arts of getting along with each other as free and equal human beings. The 
constitutionalism of scientific, commercial and material progress must also include humanitarian 
progress. 

Humanitarian progress depends on civic virtue. Civic virtue, we’ve said above, includes the eight whys 
of the Preamble. The American republic depends on people not just looking out for themselves, but 
also looking out for each other and the common good, the general welfare. What is the state of 
American civic virtue? The Preamble’s list of civic virtues are what make a citizen a friend of the 
Constitution, but how are we doing in each of these civic virtues? 

This is not a call for more liberals or conservatives (whatever those fraught labels now mean) but for 
more American constitutionalists. Constitutionalists will find common ground in history, in core 
principles and civic virtues, in creating and constituting, as previous generations have struggled yet 
never fully and finally formed, a more perfect Union. A constitutionalist understands that, just as the 
Constitution was designed to balance conflicting powers, liberals and conservatives each need the 
other’s checks and balances. Constitutionalists today will make progress as we act locally while 
thinking constitutionally. 

The good news is we are free to ask hard questions about what unites and divides us. We are free to 
have constitutional conversations. One of the most constitutional things we can do is ask why we 
should care about the Constitution. Paradoxically, the idea that we don’t all have to conform our 
beliefs is a unifying idea. Most of us prefer to discover ideas in our own way, in our own time and have 
a choice about which ideas appeal to us and which don’t. Consider for a moment those ideas that you 
think are most true or convincing to you. Are you persuaded by these ideas because you put some 
thought into them? Or do you believe them because someone said: “You must believe so-and-so, and 
such-and such?” 
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As you get to know the Constitution, as you make it your own, I hope it becomes a source of 
inspiration for you. Leadership happens in many different areas of American life: our homes, our 
families, our schools, our communities, our workplaces, our green earth, our places of worship, our 
cities, states and country. We can take heart and encouragement from American constitutionalism and 
its creative energy, its stories of Americans both ordinary and extraordinary who did not give up on 
this unfinished, imperfect and most remarkable experiment in human liberty and equality. 

It’s fair for each generation to ask anew: “Why should I accept a set of ideas that are so old, that prior 
generations in prior times thought were good for them?” You might say something like this (which 
I’ve summarized from student conversation): 

We live in a different world, one beyond the imagination of 1787 Founders, with technologies they never dreamed of and 
historical events impossible for them to have predicted. Why should their ideas be some sort of intellectual inheritance I must 
accept? I was born in 2000 and was a year old when the Twin Towers came down on September 11, 2001. When I was 
in high school there were school shootings in Parkland, Florida. And now the pandemic. So my history, my memory of big 
historical events, has nothing in common with the generation that wrote the Constitution. 

Whether or not you share such skepticism about the Constitution, asking hard questions like that is, 
for some, a necessary part of their own critical thought process. The Constitution should be subject to 
cross examination. And if its ideas are worth anything, the Constitution should want them tested 
rather than just accepted as gospel. 

Reflection and choice versus force and accident. This was the “important question” that Alexander 
Hamilton posed in 1787 (years before Lin-Manuel Miranda made him a Broadway superstar.) Here’s 
the real Hamilton conversing with We the People in Federalist One:  

“It has been frequently remarked, that it seems to have been reserved to the people of this country to 
decide, by their conduct and example, the important question, whether societies of men are really 
capable or not, of establishing good government from reflection and choice, or whether they are 
forever destined to depend, for their political constitutions, on accident and force.” 

Reflection and choice happens in everyday circumstances, among groups of students, in schools, 
families, relationships, neighborhoods, towns, places of worship, local organizations. Hamilton used 
the words “by their conduct and example.” So, what is our conduct and example?  On or off our 
phones? In our talking and listening? In our classrooms, our social media, our workplaces?  In what 
we consume, ingest, throw away, recycle?  In our relationships?  Constitutional reflection and choice 
sometimes hit the headlines. But mostly it happens off Broadway.  Constitutionalism often happens 
by the drip-drip, the cumulative effect, of what millions of citizens do or don’t do, say or don’t say. 

Do you think Hamilton’s important question about reflection and choice is still our important 
question? For him, the question involved citizenship, not just in the abstract, legal sense, but in the 
nitty-gritty sense of what “makes” a citizen. Citizen Hamilton was an immigrant, born on the island of 
Nevis. How could an immigrant, a stranger, a person without advantage of parentage or privilege, an 
outsider orphan, help found a new republic and mastermind its financing? (And why did such a person 
of reflection and choice throw his life away in a duel?) 

So what makes a citizen a citizen? We might say that reflection and choice versus force and accident is 
the soul of constitutional citizenship. 
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Voting, we’ve seen, is the Constitution’s big hitter in terms of reflection and choice, mentioned no less 
than five times in the text. (Or you might agree with Mark Twain who quipped: “If voting made any 
difference, they wouldn’t let us do it.”) Not voting moves the needle in the direction of accident and 
force. Confidence in the vote is a bit like confidence in the stock market, or banking system, or the 
dollar. If Americans lose confidence in voting, there’s little reason to have faith in self-government by 
reflection and choice. If we can invent video games that capture the attention of millions for hours, we 
can invent reliable voting mechanisms that protect our democracy. If we don’t think our votes count, 
or if we see too many hurdles to voting, or if we believe foreign enemies will hack into our local board 
of elections, or if we think partisan gerrymandering will dilute our vote to nothing, then American 
constitutionalism will be like a down market whose investors are fleeing. 

Voting is far from the only example of constitutional reflection and choice. Throughout the 
Constitution, we are encouraged to step up to our best citizen selves in many different ways. 
Protecting our rights and those of others. Respecting the rule of law. Participating in self-government. 
Thinking and speaking freely. Building up our communities. Promoting the progress of arts and 
sciences. Exercising our faiths or non-faiths. Serving in the military for the common defense. 
Volunteering. Seeking domestic tranquility in our homes, cities, states and nation. Establishing justice. 
Serving the general welfare.  Encouraging the next generation of citizens. 

If you choose to be a friend of the Constitution, you’ll see that the friendship will change during the 
course and seasons of your life. Your life experiences, your constitutional moments, will change. You 
may be surprised how your affinity will grow for this generative, dynamic, creative, amendable idea we 
call our Constitution.  

The Constitution of our children and grandchildren will not be just the same.  

But it will, given enough friends like you, still be.  

Bruce Petrie 

August 2020 
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“Martin Luther King, Jr.: the Nobel Lecture” illustration by Bruce Petrie 
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Part I: Preamble 
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Chapter One: Visualizing the Constitutional Composition 

We’ve said in the opening that being a friend of the Constitution means we read it. But here’s a piece of 
advice on how to make this experience of reading the Constitution go better. First, let’s take a look at 
how it is organized, which is to say: let’s put in our minds a visual aid, a picture, that will help us not get 
bogged down as we read the words and phrases.  While the Constitution is not a very long text, it is a 
concentrated one in which every sentence and word makes a difference. 

First-time readers can sail with alacrity through the familiar Preamble and, then, as the reading hits 
choppy seas, start bailing. It’s okay to feel, as you’re reading, that you may not be following all of it.  
After all, some folks have spent entire careers studying this thing, volumes have been written, 
countless cases argued, countless hours of debate and commentary. Our task in reading the text is 
simpler: give it your best read from beginning to end, give yourself a break for not comprehending all 
of it (join the club) and then pat yourself on the back for your civic virtue. You can say: I have read the 
Constitution! 

While you can read the Constitution online, I still like the hold-in-the-hand, pocket-sized, dog-eared 
version. (And yes, while this is sort of nerdy, your friends won’t hold it against you.) You can flip 
through the pages and easily see the triad organization of Preamble, Articles and Amendments. You 
will get better at finding and locating language in your pocket Constitution.  Visualizing the text in 
three parts helps your reading and recall because it is the starting point for learning what goes where 
and why. “Where is that: in the Preamble, the seven Articles or the Amendments?” is a question I 
frequently ask students in class. 

Location, location, location isn’t just a good thing when buying a house. The location of language in 
the text tells us something about how to interpret the language. For example, where do we find the 
idea that the right of a citizen to vote cannot be denied or abridged on account of sex?  We can search 
in vain for this express protection in the original 1787 Constitution, its Preamble or Articles. Instead 
we find it in the 19th Amendment ratified on August 18, 1920. We thus gain perspective, realizing it 
took from 1787 to 1920 for women to gain the constitutional right to vote, leading us to wonder: how 
would history have been different had women been able to vote in 1787? 

Another example of meaning-laden location is primacy. First things first. We the People. The first 
three words. Popular sovereignty is not only a constitutional principle, but its textual location says first 
things first. 

So, visualizing the three-part structure and locations is off to a good start. Another thing to keep in 
mind is that the parts have dynamic relationships between them. They are not isolated from each 
other. They talk to each other. Common words of the parts weave in and out of the whole, giving us 
another way to understand intent and meaning. We can and will trace words like person, persons, 
citizens, power, rights, life, liberty, property and so on as they wind their pathways through the text 
across time and history. 

This dynamic relationship between the Constitution’s parts, we will see, has had enormous 
consequences for prohibiting deprivations of “life, liberty or property, without due process of law,” 
common language that appears in the Due Process Clauses of both the Fifth and Fourteenth 
Amendments.  The location of these words in both amendments has enabled the interpretation that 
both the federal government (via the Fifth) and the states (via the Fourteenth) must uphold the Due 
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Process Clauses.  How would history have been different had individual states not been prohibited 
from denying life, liberty or property without due process of law? 

Our perspective now expands into a large frame and a big composition.  Phrases like “separation of 
powers” and “checks and balances,” while familiar, become more real when we see how they fit within 
the Constitution as a whole.  A shorthand way to describe seeing the whole Constitution is the term 
composition. 

A dictionary synonym for constitution is composition, an arrangement of parts into one, unified work.  
Think for a moment how many different types of composition there are, from music, to art, to 
literature and so on.  Think of your favorite song, its tune and lyrics.  The composer has written a 
whole composition with each note and lyric essential to the whole story.  The song is not just a bunch 
of isolated fragments.  They interact, harmonize and work together. 

In order to see how the powers and rights in the constitutional composition work, we need to, well, see
the Constitution as a whole thing with working parts.  For this, we turn now to the tools of 
visualization.  Most of us are, after all, visual learners.  So let’s take a look at a model of the 
Constitution for visualizing how it is structured and how it works. 

Are you up for a memory game?  One memory method used today by memory contest champions 
and dating back to the ancient Greeks and Romans is known as method of loci.  Loci means “places.”  
Method of loci works like this: (1) visualizing a physical place – a building, room or other structure; (2) 
placing in your mind the things you want to remember in different places within the structure; and (3) 
retrieving the items by “walking” from loci to loci. 

So let’s try method of loci with the Constitution.  We’ll use for our structure a familiar and convenient 
image that was first used in 1782: the Pyramid on the Great Seal of the United States.  If you have a 
dollar bill, take a look at the Pyramid.  The image is an unfinished pyramid.  The capstone is not 
finished, but instead has in its place… an eye.†

The Seal’s design history dates back to July 4, 1776, when the Continental Congress began the work to 
design a new national emblem, the first committee consisting of Benjamin Franklin, Thomas Jefferson 
and John Adams.  Suffice it to say that good and active imaginations generated many design ideas and 
proposals before the final Great Seal was approved in 1782.  On the front of the Seal are the words e
pluribus unum: out of many, one.  On the back are the words annuit coeptis and novus order seclorum, meaning 
“to approve” and “A new order for the ages.” 

Let’s now use the pyramid and the method of loci to visualize and remember how the Constitution is 
structured.  Take it step-by-step. 

† Some art historians trace the Great Seal’s “eye” back to The Eye of Horus, a ubiquitous symbol from the art of ancient 
Egypt symbolizing all-seeing protection, which is similar in concept to The Eye of Providence protectively looking out for 
the new Republic.  The official explanation of the unfinished pyramid design was given by Charles Thomson when 
presenting the design for adoption by Congress.  Thomson wrote: “The Pyramid signifies Strength and Duration: The Eye 
over it and The Motto allude to the many signal interpositions of providence in favour of the American cause.  The date 
underneath is that of the Declaration of Independence and the words under it signify the beginning of the new American 
Aera, which commences from that date.” 
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Preamble 

First, at the Pyramid’s base goes the Preamble.  This sets the “foundation” for the structure.  In that 
locus we put 8 things. 

• We the People (popular sovereignty) 

• Union 

• Justice 

• Domestic Tranquility 

• Common Defence 

• General Welfare 

• Liberty 

• Posterity 

Articles 

Second, moving up from the base is the Articles section.  The Articles section consists of 7 Articles: 

• Article I: Legislative 

• Article II: Executive 

• Article III:  Judicial 

• Article IV: Federalism 

• Article V: Amendment 

• Article VI: Supremacy 

• Article VII:  Ratification 

The Articles section is followed by the original signers, September 17, 1787.  There you have the 
original 1787 Constitution! 

Amendments 

Next come the Amendments.  Think of the Amendments as a third chamber or room going up the 
Pyramid.  There are Twenty-Seven Amendments from 1791 to 1992 numbered chronologically.  
The first ten were ratified in 1791.  These are the Bill of Rights: 
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• 1st Amendment: Religion, Speech, Press, Assembly, Petition 

• 2nd Amendment: Right to Bear Arms 

• 3rd Amendment: Quartering of Soldiers 

• 4th Amendment: Search and Seizure 

• 5th Amendment: Grand Jury, Double Jeopardy, Self-Incrimination, Due Process,  
Takings 

• 6th Amendment: Jury Trial (Speedy, Impartial), Witnesses, Counsel 

• 7th Amendment: Jury Trial in Civil Suits 

• 8th Amendment: Excessive Fines, Cruel and Unusual Punishment 

• 9th Amendment: Non-Enumerated Rights Retained by People 

• 10th Amendment: Rights Reserved to States or People 

Moving up the Pyramid from the Bill of Rights are Amendments 11-27: 

• 11th Amendment: State Sovereign Immunity 

• 12th Amendment: Election of President and Vice President 

• 13th Amendment: Slavery Abolition 

• 14th Amendment: Citizenship Rights, Privileges or Immunities, Equal Protection, Due  
Process, Apportionment, Civil War Debt 

• 15th Amendment: Voting Rights (Race) 

• 16th Amendment: Income Tax 

• 17th Amendment: Senate Direct Election 

• 18th Amendment: Prohibition 

• 19th Amendment: Women’s Right to Vote 

• 20th Amendment: Presidential Term and Succession, Assembly of Congress 

• 21st Amendment: Repeal of Prohibition 

• 22nd Amendment: Two-Term Presidency 
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• 23rd Amendment: Presidential Vote for D.C. 

• 24th Amendment: Abolition of Poll Tax 

• 25th Amendment: Presidential Inability and Succession 

• 26th Amendment: Right to Vote at 18 

• 27th Amendment: Congressional Compensation 

So there you have it.‡

The pyramid is more than a good memory device about what’s in the Constitution’s text and where to 
find it.  It is also a way of emphasizing that the Constitution’s text has a structure.  The text’s structure 
informs how we read and interpret the Constitution. Structural interpretations mean we know the 
overall design, how the pieces are arranged in the whole, and what constitutional meanings can be 
derived from the way it’s put together. 

Reading and interpreting the elements of the Constitution as a unified whole is an approach we call 
constitutional compositionalism.  This is a hermeneutic, a method of interpreting a text, not a political 
ideology, liberal or conservative.  The Constitution, like other great texts, suggests its own 
hermeneutics.  In other words, it suggests, by its very structure, that it should be read as a 
compositional whole. 

Visualizations 

In order to visualize the Constitution, let’s look at a series of drawings that show us how the 
Constitution is composed and designed.  The drawings progress from macro to micro, from the big 
picture view of the constitutional pyramid to a listing of the elements of the Preamble, 7 Articles and 
27 Amendments. 

‡ NOTE:  Titles used above next to Articles and Amendments are obviously left simple for memory purposes and don’t 
fully describe each Article and Amendment. 
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Figure 1 is a picture of the pyramid design on the reverse side of the Great Seal of the U.S. and on the 
dollar bill. 
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Figure 2 shows the basic pyramidal design. 
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Figure 3 shows the tripartite structure. 
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Figure 4 shows that the Constitution has a chronology that moves through history, beginning with the 
original Constitution of 1787, which was the Preamble and Articles. In 1791, the first set of 10 
amendments were added, the Bill of Rights. These and Amendments 11-27 move chronologically 
from 1791 to the 27th Amendment ratified in 1992. The constitutional text brackets and shows the 
language that is amended. This allows We the People to see how the Constitution has changed and 
progressed. So, for example, the Fourteenth Amendment in 1868 changed the infamous “three fifths” 
clause of Article I, Section 2 that counted slaves as “three-fifths” for purposes of apportioning 
representatives. Today, our Constitution, with humility, brackets the amended language to show its 
prior transgression rather than trying to make its error and fallibility invisible. 
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Figure 5 shows the foundational preamble and its 8 whys and civic virtue all that supports all that 
follows compositionally. Without these whys, this bedrock, the structure collapses. 
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Figure 6 shows the Articles. Note that these progress, in Articles I, II, and III, in proximity to the 
preambular virtue of popular sovereignty: i.e. the popularly elected legislature is listed first, then the 
less directly elected (i.e. via electoral college) executive, and, third, the unelected judiciary. 
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Figure 7 shows the Bill of Rights added in 1791. 
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Figure 8 shows amendments 11-27. 
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Finally, in Figure 9 the pyramid’s capstone is open, like the Great Seal design with the great eye of 
providence at the top. The open capstone signifies that the republic is still a work in progress that We 
the People can amend, change, re-interpret and set new precedents for the future. 

To summarize, in order to visualize the Constitution, keep in mind these constitutional design principles: 

The Constitution is a composition that should be interpreted as a whole, with each of its parts harmonized with the 
meanings of the whole.  

The locations and common usage of words in the text contribute to their meanings.  

The Constitution has not only a text but a context of history, precedent and interpretation. 

The form and design of the Constitution follows its function to form a republic dedicated to the principles of the Preamble. 

The text is like a pyramid in structure that is organized chronologically beginning with the preambular civic virtues, the 
seven Articles forming a republican form of government and separating powers, and the twenty-seven amendments, 
including the Bill of Rights as the first ten.  

The Constitution shows us in chronological order how it has been amended, storing the amended language, thus openly 
displaying what its imperfections and mistakes and changes have been. Which is to say, it shows us its progress.  

The capstone is left open. The Constitution is never finished. It is open for amendment and future interpretation. 
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Chapter Two: The First Compositionalist 

Portrait of John Marshall by Henry Inman 

How does the Constitution’s composition work in practice? For this we turn to the life and mind of 
John Marshall, a constitutional friend when the Constitution needed one like him. Chief Justice John 
Marshall was America’s most influential chief justice and the Constitution’s most original, integrative, 
compositional thinker.  As he said: “We must never forget that it is a Constitution we are 
expounding.”  More than any other Supreme Court Justice, Marshall launched the Supreme Court 
into a more powerful constitutional role.  Even more than that, his particular constitutional 
friendship was that he listened to the way that the Constitution itself suggested its own creative and 
dynamic meanings. 

John Marshall saw within the constitutional composition fundamental principles that still resonate in 
our modern jurisprudence.  Without John Marshall, modern landmark decisions like Brown v. Board of 
Education and many others would not have had the necessary constitutional building blocks.  Over 
two plus centuries, the Supreme Court has cited Marshall’s precedential words hundreds of times in 
hundreds of cases. 

Marshall was a real person, not a demi-god.  Marshall, like his second cousin, fellow Virginian and 
arch rival Thomas Jefferson, was a slave owner.  Marshall over time evolved into an abolitionist.  
Still, as with Jefferson and others, Marshall is a constitutional character with great flaws and great 
genius, whose ideas were large enough to surpass his personal limitations. 

A Revolutionary War veteran and Secretary of State under President John Adams, Marshall was a 
young man at 47 when Adams appointed him as the young nation’s fourth Chief Justice. (Justice Story 
at 32 holds the record as the youngest Supreme Court appointee.)  Over six feet tall, athletic, 
congenial, fond of Madeira wine, skilled at consensus building, gifted with a creative legal mind, 
Marshall served from 1801-1835, the longest-ever Supreme Court service record. 

The Supreme Court that Marshall inherited in 1801 was more than living up to Alexander Hamilton’s 
pre-ratification prediction in Federalist Paper No. 78 that the judiciary would be the new 
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Constitution’s “least dangerous branch.”  America had just rid itself of George III, had no interest in 
its new government acting like monarchs and loved George Washington for his Cincinnatus gesture of 
laying down his general sword and returning to citizen-George. In this anti-monarch public mood, 
having a least dangerous judiciary was just fine. 

The pre-Marshall Supreme Court was not acting “supreme.”  It had become sort of a bad national 
joke.  Its members were often infirm and absent. It had no permanent quarters or impressive judicial 
digs. The Justices were required to ‘ride circuit’ like judicial vagabonds.  The Supreme Court fit the 
part of utterly least-dangerous. 

Enter John Marshall.  His opening thunderbolt came in a case that at first glance would seem like a 
so-what? set of facts.  The narrow, little question was whether William Marbury should get his justice 
of the peace commission, one of the midnight judges appointments made at the last minute by the 
outgoing Adams administration.  This was American history’s first baton pass from one political 
party to the next: the Adams Federalists were passing the baton to the Jefferson republicans. 

So what?  Why should we care today whether a Federalist party functionary got his patronage job as a 
justice of the peace?  The fight seemed ridiculously technical: if the commission was approved and 
signed by Adams but not actually delivered to Marbury (either by accident or political design) was it no 
good due to non-delivery? If that is all Marbury v. Madison was about, let’s stick a fork in it.  It’s done.  
Rest in peace as a relic of constitutional history. 

Marbury is important today because Marshall interpreted the Constitution in a new and expansive way.  
John Marshall read the Constitution as a whole composition.  Today, words like “originalist” and 
“textualist” and “judicial activism” have loaded political connotations.  But Marshall’s 
compositionalism was different.  No Justice had been a compositionalist before Marshall in Marbury.  
William Marbury would not get his commission, Marshall ruled, because the Supreme Court lacked the 
power, the jurisdiction, to issue it (i.e. to grant a writ of mandamus).  The reason the Supreme Court 
lacked jurisdiction is because, Marshall said, the act of Congress granting the Supreme Court the 
power to do that was unconstitutional.  Marshall read the Constitution to say that the Supreme Court 
is a court of appeals, not a trial court.  The Supreme Court had no power to try mandamus actions. 

In reading the Constitution this way, Marshall rose above party politics.  Remember that Marshall was 
a Federalist, his former boss John Adams was a Federalist, and William Marbury was a Federalist 
looking for his Federalist handout job.  The new republican President Jefferson feared his Federalist 
second cousin Marshall as a political rival.  So what result would you expect from Marshall if he were 
acting like a Federalist partisan politician?  Give the patronage job to Bill Marbury.  But Marshall said 
no.  Not only that, he said that the Supreme Court didn’t have the power, under the Constitution to 
hand out the job. 

Marshall the Revolutionary War vet was sending a remarkable, even revolutionary, warning shot into 
the nation’s fresh air: the republic’s highest court had a different constitutional job to do than carry 
water for politicians and political parties. 

His duty and the duty of the Court was “to expound” – to bring forth and defend – the Constitution 
and its principles.  Marbury is so important because it painted the following constitutional principles 
into the frame of our understanding of the Constitution as a whole: 
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• The Principle of Constitutional Supremacy. Read as a whole, the Constitution is the supreme law of 
the land.  Its words say so in the Supremacy Clause. But its design also says so: that is, the 
three branches of government are coequal and subservient to the supreme law, the rule of law, 
of the Constitution.  If the Constitution is supreme law, then laws that are repugnant to it are 
a nullity. 

• The Principle of a Coequal Judiciary.  The Constitution gives the judiciary the power to say what 
the law is. In Marshall’s words: “It is emphatically the province and duty of the judicial 
department to say what the law is.” 

• The Principle of an Independent Judiciary and Judicial Review.  Judges are part of the checks and 
balance system of the Constitution.  They have the power to independently review the actions 
of Congress and the President and to strike down unconstitutional acts.  In doing so, judges 
have a duty not to be politicians who decide cases based on their personal political preferences. 
Their duty is not to the rule of men, but to the rule of law constituted in a written Constitution, 
ratified by the people. 

Thomas Jefferson didn’t warm up to the idea that the judiciary could be a constitutional watchdog 
over the other two branches. He saw all three as subservient to the Constitution without the need for 
judicial review.  Had this Jefferson view rather than Marshall view prevailed, had the Constitution as a 
whole never been read as making acts of the President and Congress constitutionally reviewable by the 
judiciary,  consider how different America’s constitutional landscape would look than it does today. 

During his 34 year tenure, John Marshall’s ability to expound the Constitution as a whole composition 
found expression in other major decisions, most notably in McCollough v. Maryland in 1819. Like 
Marbury, the facts of McCollough can seem antiquated to us today.  (We look back through the lens of 
the present, and it’s not easy to imagine how and why legal disputes in the past are relevant to the 
present.)  In McCollough Marshall held that a state, in this case Maryland, couldn’t tax the Bank of the 
United States. If that were all McCollough stood for, we’d file the case away under “Antique Banking 
Law Decisions of Interest” and move on. 

But Marshall didn’t just write a narrow decision for the archives of banking law specialists. He crafted 
a brilliantly true exposition of the constitutional text, meaning and principles. He showed us how to 
read it, by showing that the Constitution has its own hermeneutics – a way of being interpreted and 
read as a whole composition. 

Here’s how compositionalism works.  Yes, said Marshall, it’s true that the Constitution doesn’t 
expressly enumerate a power like “Congress can create a US Bank.”  But, in Marshall’s 
compositionalist reading, the Constitution implies powers beyond those that are enumerated.  The 
Constitution has a Necessary and Proper Clause.  Marshall didn’t shrink that Clause, that part of the 
composition, into a narrow, isolated part. He read the N & P Clause in the context of the whole.  This 
way of seeing the Constitution led logically to the question: if Congress has the enumerated power to 
tax and spend, doesn’t it need a bank to help it do that? How could Congress manage the people’s 
money? As far as we know, there’s no gigantic congressional mattress to stash the tax cash under, 
right?  A bank was a necessary and proper thing, and thus a US bank was both constitutional and 
supreme over a state’s leverage to “destroy” it by state taxation. 
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John Marshall had the composer’s gift to orchestrate constitutional pieces together as if they were 
singing in harmony with each other. 

“We must never forget that it is a Constitution we are expounding.”
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Chapter Three: Preambular Friendship 

An undergraduate student asks: “What are American values?  What does it mean to be American?”  
He sees the present climate in America as making it “both more difficult and more essential for us to 
answer the question.” 

We the People.  Liberty.  Posterity.  More Perfect Union.  Justice.  General Welfare.  Common 
Defense.  Domestic Tranquility.  You already recognize these words from the Preamble.  By the 
way, the Constitution never uses the word “Preamble.”  It never suggests its opening lines are just 
preliminaries, a warmup band before the main act.  The Preamble is the main act which keeps playing 
through 7 Articles and 27 Amendments.  The Preamble is the “Why” or “Whys.” 

What’s the purpose of this thing we’re calling a “Constitution?”  Why are we doing this?  What are 
we “constituting?”  What are the civic virtues we are constituting here? 

The Preamble sometimes suffers the familiarity curse, as in “familiarity breeds contempt.”  It’s not 
that we have contempt for the Preamble.  It’s just that we’ve heard the words before, since we were 
kids.  And so our familiarity can make the words seem outdated or invisible.  Maybe we have 
memories of having to memorize the Preamble in grade school, or learn a little ditty (start the music) 
“We the People, etc.” 

But now we are grownups, have lived 18 years and more, and can revisit the Preamble with a fresh and 
more challenging view.  The words mean something different.  We’ve grown up and so have the 
meanings of the words.  We can bring a new perspective from our lives and experiences.  Maybe the 
words now ring true, maybe they don’t. 

We the People: Popular Sovereignty 

The Constitution begins with what we today, thanks to Steve Jobs, call large fonts.  The original 
Constitution was in the handwriting of Jacob Shallus who earned about $30 in 1787 to transcribe it on 
four sheets of treated animal skin (aka parchment) with a goose quill pen and ink made of iron filings 
in oak gall. The largest font was reserved for the first three words: We the People. The forming of the 
big font followed its function. Writing We the People in the largest font was a visual expression of the 
Constitution’s most important principle and virtue: popular sovereignty. The meaning of these three 
words has changed: that is, who is included. But the principle is the same: government of, by, and for 
the people.  Without popular sovereignty as its large-font idea, its highest virtue, the Constitution 
makes no sense.  Its text and historical context would, without We the People, fall apart. 

So, what, constitutionally speaking, do We the People have in common?  Can constitutionalism 
define Americanism?  If our constitutionalism is our common denominator, it would include (as 
we’ve discussed earlier) not just the concise constitutional text itself, but our nation’s history and 
present context.  In 8,000 or so words the text can’t possibly express every aspect of being American.  
But the text has context.  If historical context is part and parcel of constitutional meaning, then to be 
an American in the 21st century is to share a history. 

Consider a family analogy.  As a member of a family, you share, are a part of, its history.  You may 
like some parts of that history better than other parts.  You may have ups and downs in terms of how 
close you feel to your family, past and present.  In some of your family history you were an active 
participant. In some you weren’t.  I didn’t cross the Atlantic in the boat with my immigrant 
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grandfather I never knew, but his story is now part of who I am.  I wasn’t in the Navy in World War 
I with my other grandfather or the Marines with my father in World War II, but I’ve read their wartime 
diaries and seen the pictures they took.  Shared history isn’t the same as lived-it-with-you.  But shared 
history, over time and across generations, weaves the fabric of family as well of nations.  We may 
spend a lifetime learning and discovering who our family is and was, where we came from and how this 
or that turn of events changed things.  The same is true of our country. 

As with family, a country can, as you learn and discover, create connection and affection.  Without 
any personal connection between your life and its meanings, the Constitution won’t exactly turn into 
that one and only legal document you can love.  Constitutionalism becomes something much larger if 
we give it room to breathe beyond partisan politics and legalese and think about some of the 
monumentally creative choices and stands it has made. 

One big stand the Constitution makes in the 21st century is the principle that the color of one’s skin 
does not make us eligible to be Americans.  Nor does our gender or religion or other differences.  
When we consider the American mosaic of differences, we know that American constitutionalism is 
about holding two ideas together at once: pluralism and unity, e pluribus unum.  Neither race nor 
religion qualifies us to be Americans, but both race and religion shape how we experience America. 

Let’s listen to this student voice: 

“Everywhere I turn in the Constitution, I’m reminded of my own history, my own family. I see my 
grandfather bowing down in Islamic prayer, and my great grandmother thumbing her rosary when I 
read the First Amendment.  The Thirteenth Amendment is read, and I can see my mother’s ancestors 
and the cotton fields they worked in, and how they must have rejoiced at being granted freedom.  The 
14th and 15th Amendments remind me of the history of the South, the region of the country I call 
home, that my ancestors called home: I wonder what it must have been like for my ancestors who 
fought for the Confederacy, for those who they were fighting to keep in chains.  I see the Bill of 
Rights, none of which would have applied to me when this country was founded, all of which apply to 
me now: and I think of how far we’ve come, of how proud I am to be American.” 

Here’s another student voice: 

“The foundation of my family arose from the ashes of Auschwitz for a fresh start, away from the fear 
of torment and hiding.  Having grown up in a family built upon a strong Jewish identity – including 
Holocaust survivors and devout followers in Israel – faith has played a strong role in building who I 
am today.  Despite my family’s strong religious beliefs, my relatives and I have constantly had to be 
conscientious of how they have been expressed… My grandfather Lazlo worked in a labor camp, 
fixing railroads in the thick of winter with little opportunities for relief.  Compared to his family he 
was fortunate – the alternative was a death sentence in Auschwitz.  Through the pain of loss and 
relentless discrimination my grandparents persevered in search of a place where their faith could be 
respected.” 

Americans can say this together: “Look what we’ve been through; we’re still standing; we have far to 
go.”  As new generations wonder what Americans have in common, we are not limited to theory, 
dogma or platforms.  We can look to the fact that we are still standing. America is filled with courage 
on many levels, not the least of which are the health care workers risking their lives and health during 
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the pandemic. We should be careful not to declare and divide winners versus losers in a world where 
the first can so suddenly be last. 

Have you ever had an opponent whose tenacity you’ve admired?  Have you been in or watched a 
sports match where both sides hung in there, gave it their best, and both came out on top?  Have you 
made or kept friendships through tough times, disagreement and competing interests?  Have you 
admired the persistence and character of someone, even if you haven’t shared her politics, her 
opinions or her causes? 

“Still standing” isn’t a creed.  It is the sense of brother and sisterhood that comes from a realized, 
collective endurance through good times and bad times.  The Preamble for grownups – words tested 
by historic struggle and sacrifice – is worth standing for. 

Personhood 

“Person.” 

“Persons.” 

“People.” 

“Citizens.” 

These are familiar constitutional words throughout the Preamble, Articles and Amendments.  You 
might assume these words are more or less interchangeable.  But as you read and re-read the text, 
you’ll see that they have different nuances of meaning in the composition.  The Constitution is careful 
about where it says “people,” where it says “person” or “persons,” and where it says “citizen” or 
“citizens.” 

For example, the controversial wording of the Second Amendment speaks to the right of “people” to 
keep and bear Arms.  Does the plural use of “people” imply a collective right to own guns in a “well 
regulated Militia” or an individual right?  The Supreme Court (in the 2008 Heller decision) said there’s 
an individual right.  Our point here is that the Constitution’s word choice of “people” or “person” 
can make a difference. 

What is personhood?  What makes a person a person?  You may be wondering if these questions 
aren’t sounding like hair-splitting legalese, semantics, or remote philosophy.  A genuinely practical 
person might say: Listen, I know and the rest of us humans know what a person is... even if lawyers are a 
little confused on the topic! 

When it comes to day-to-day living, most of us flesh-and-blood folks think of persons as natural human 
beings.  If our conversation were to dwell on what makes a natural person, we could explore at length 
questions of philosophy, spirituality, religion, arts and sciences.  The nature of personhood is an 
inquiry that has engaged the curiosity of humankind for ages. 

When it comes to law and persons, i.e. legal personhood, the questions get in some ways narrower but, 
as we’ll see, not necessarily simpler or non-controversial.  A legal person can be a natural person.  
But law has also long recognized the idea of non-human personhood.  A legal person is also known as a 
juridical person, as distinct from a natural person. 



41 

A non-human legal person is what is known as a legal fiction.  (For you comedians out there, I’m sure 
your wheels are turning over the idea of a “non-human legal person.”)  It is the creation of law, of 
lawmakers and courts.  Legal fictions direct legal rights, powers and responsibilities to legal ends – to 
accomplishing often pragmatic things that humans want to accomplish in the real world.  A legal 
fiction has an operational purpose, a functionality to help societies work and organize.  While in a 
spiritual sense you may well believe that God is the creator of natural persons, the idea of juridical 
personhood makes demonstrably lesser claims: it’s the creation of human beings. 

One example of a legal fiction is the legal idea of adoption, which may (depending on the court decree) 
say the biological parents are now legal strangers to the child, the birth certificate is hereby changed 
and the legal parents are the adoptive parents.  In terms of ends and means, the desired end is to 
adopt a child; the means is a legal fiction re-casting who the legal parents are.  Adoption as a legal 
fiction can thus serve the individual and collective general welfare, the positive good for individuals 
and for society of raising adopted children. 

Another legal fiction, corporate personhood, has increasingly drawn attention from the courts, legal 
scholars and critical public opinion.  The idea that a corporation is a “person” has a long history in 
American constitutionalism, going back before the 1789 Constitution to three corporations involved 
in America’s origins: The Virginia Company, The Massachusetts Bay Company and The East India 
Company. 

The 1789 Constitution does not use the word “corporation.”  The historic record shows scant 
evidence that corporations were on the Founders’ radar screens during the Philadelphia Convention.  
The post-Civil War Fourteenth Amendment ratified in 1868 uses the word “persons” – but the text is 
silent on whether “persons” includes corporations. 

Keep in mind that corporations today come in many forms: for-profit corporations, non-profit 
corporations, religious and charitable entities, labor unions, closely-held corporations, publicly-traded 
companies and so on.  The legal fiction that a corporation is a “person” relates to the idea that a 
corporation is an association of persons – an entity both related to but separate from the natural 
persons who associate to constitute a corporation. 

The legal fiction of corporate personhood is a means to serve pragmatic ends.  A corporation has 
rights to enter into contracts with other parties.  It can sue or be sued.  The idea of the so-called 
“corporate veil” separates the corporate entity from natural persons like officers, directors, 
shareholders, managers, employees and so on.  This corporate veil separation generally encourages 
business and non-business risk-taking by shielding individual assets from corporate assets.  If the 
corporation doesn’t act like a corporation and observe corporate requirements and formalities, the law 
sometimes permits the corporate veil to be “pierced” thus exposing the natural persons to potential 
liability. 

Corporate personhood as well as the association rights of persons and corporations have been major 
actors in American constitutionalism.  That said, many Americans do not realize that corporations, 
through years of litigation, have achieved most of the rights that We the People individuals have: 
freedom of speech, freedom of the press, religious liberty, due process, equal protection, no 
unreasonable search and seizures, right to counsel, no double jeopardy, jury trial right, and others. 
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Courts have not said corporations have the right to vote, the right against self-incrimination or the right 
to bear arms. 

The Supreme Court in its 2010 Citizens United case revealed to a broader public awareness how far the 
corporate rights movement has come.  The Court ruled that corporations have a First Amendment 
right to make election campaign donations.  Corporations, the Court reiterated, are persons and their 
donations are speech.  Many were in disagreement and called for overturning Citizens United by 
constitutional amendment. 

The Supreme Court doubled down on the idea of corporate personhood four years after Citizens United
in the Hobby Lobby case.  The corporation in Hobby Lobby was a closely-held private company owned 
by a religious family who objected to including birth control in their employee health care benefits.  
Hobby Lobby sought and achieved an exemption from that requirement.  Hobby Lobby according to 
the Supreme Court had religious liberty rights.  The Fourteenth Amendment has played a major role 
in the corporate rights movement because a corporation is deemed a “person” under the Fourteenth 
Amendment.  (We will focus more on the Fourteenth Amendment in Part III.) 

What are the broader implications when the law creates legal fictions around personhood?  Does 
corporate personhood make sense to you?  Should corporations and individuals share most of the 
same rights protected by the Constitution?  Legal fictions have a way of spreading.  Once created, 
they get applied to new and different contexts, especially as science and technology open up new 
questions. 

For example, in that most controversial of areas, abortion, what is the future of personhood as applied 
to a fertilized egg or a fetus?  Should a fertilized egg and a fetus be considered a juridical person with 
rights independent of the mother?  If so, what would be the implication for the mother’s rights as a 
person?  How might the mother’s rights as a “person” align or potentially conflict with the 
personhood she carries in her womb? 

More Perfect Union 

Like the Constitution as a whole, the words “more perfect union” have a text and a context. Originally, 
the words involved an historic coming together of twelve state governments (Rhode Island followed 
later to make the original 13). Before the 1787 Philadelphia Convention, the Articles of Confederation 
of 1781 had tried and failed to create a more perfect union of 13 state governments. 

As it turned out, this first experiment in e pluribus union had too much pluribus and not enough union. 
Under the 1781 Articles of Confederation, the federal government was too weak. So, the 1787 
Preamble’s “more perfect union” context meant: “This new union needs to be stronger and more 
perfect than the union we tried in the Articles.” This second constitutional experiment to form a more 
perfect union would necessitate striking a better balance of power between the states as sovereign 
entities and the new federal government. Thus, within these three simple preambular words, we see 
from the very start the principle of federalism which has been and is today a major theme in our 
American constitutionalism. 

Since “more perfect union” is about federalism, it is linked to geography. Land. A big, bold fact to 
keep front and center in our constitutional understanding is the reality of America’s enormous 
geographic size and diversity: the world’s third largest country, at 3.797 million square miles, slightly 
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smaller than Canada, just bigger than China and smaller than Russia. In 1787, the land mass of the 13 
colonies was only about 374,000 square miles. In July 1776, there were 2.5 million people living in the 
13 colonies, compared to about 330 million people in today’s 50 states. So, simply in terms of 
geography and population, forming a more perfect union in the 21st century is a much bigger and 
complex job than it was in 1787. That said, we should allow ourselves to be amazed by what has 
happened to “more perfect union” over the past 230 plus years. If “more perfect” is measured in terms 
of vast geographic diversity and size, America is more perfect today than it was in 1787. After all, 
would America be more perfect without the Grand Canyon, Yosemite and Yellowstone? 

We realize that more perfect union necessarily has many more meanings, discovered and still 
undiscovered, for us today. The words express the hope that 50 states covering an abundant swath of 
planet earth’s surface can cooperate. There is of course nothing simple about the challenge of 
cooperation between the governments of 50 states and the federal government. But this is part of what 
the endless work of forming a more perfect union entails. Today, more perfect union involves whether 
states can cooperate with each other and with the federal government over the biggest problems of our 
times, including a pandemic, economic crisis, public health, social justice, climate change, gun 
violence, terrorism at home and abroad, immigration and a long list of other pressing issues for 
humanity and our life on earth. 

In July, 2020,  protestors and local officials in Portland, Chicago, Seattle, Washington, D.C., 
Albuquerque, N.M., Louisville, Ky., Kansas City, Mo. and other American cities decried the Trump 
Administration’s use of federal force in cities dealing with protests and violence in the wake of the 
police killing of George Floyd.  In the disorienting summer of 2020, amid pandemic, recession, racial 
tension, protest, violence, and heated calls for police reform, the stressors on federalism are manifold. 

The Preamble’s more perfect union is a dream in the sense that Martin Luther King, Jr. had a dream. It 
uses poetic-sounding language to express the unavoidable interdependency between We the People 
and their constituted governments, state, local and federal. It is a dream based on the hard stuff of 
interdependency in a world where one person’s plastic ends up on another person’s shore. Or where 
an individual’s infection ends up infecting a community. Abraham Lincoln used the famous house 
divided, biblical metaphor to express what’s at stake in our dream of union: “A house divided against 
itself cannot stand.” For the Preamble, for Lincoln and for us today, the hard work of cooperation, of 
getting along with each other, of working together, of sacrificing some self-interest is a practical 
necessity if the republic is to stand. 

What is the more perfect union we now seek today? What does it look like? What priorities, 
investments of time and effort, and sacrifices will it take? 

To be sure, our work is now more than hand-stitching together the homespun of 13 colonies.  For 
many today, a more perfect union means things like a safer neighborhood for their kids. Or the 
opportunity to achieve a better life. Or freedom from fear. Or a vaccine. Or getting back to normal 
after covid. Or returning to face to face classes. Perhaps we can imagine those kinds of dreams were in 
the hearts and minds of 18th century people as well. 

The Preamble is realistic. It qualifies the word perfect with “more.” Our neighborhoods, we don’t 
realistically expect, will be perfectly perfect. But it is not too much to dream that our neighborhoods, 
along with our republic, can be better for more people. 
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Justice 

What does the word justice mean to you? Recall those times in your life when you thought others 
didn’t treat you fairly. Our sense of justice is often based on our experiences with being treated fairly or 
unfairly. I can’t believe the ref called a foul on that. The other team has been getting away with murder. 
Whose side is the ref on? Or, why was that store clerk so rude to me but so nice to that other person? 
Or, everybody else on this highway is speeding and the cop pulls me over? What’s that about? Or, why 
was my starting salary $10,000 less that that guy’s? Our senses of justice, of comparative treatment and 
fairness, start young.  

The Preamble’s “why” to “establish Justice” are the 16th and 17th words of the Constitution: i.e., one of 
the first and top priorities. The historical context of these words is monumental, linking to the July 4, 
1776 Declaration of Independence and the Revolutionary War. The Declaration was mostly, in terms 
of word count, a recitation of injustices. The Declaration recited “a long train of Abuses and 
Usurpations” by the King, the monarch, George III, referred to as “He” repeatedly so as to reinforce, 
like a pointing and jabbing finger of blame, where the injustices had come from. Having declared 
independence from tyranny, the opposite of justice, the Preamble made establishing justice a top 
priority.  

But we also know how contingent and imperfect that 18th century view of justice was, requiring later 
constitutional amendments to include African Americans, women, Native Americans and others 
within the meaning of justice. As we think about justice in today’s context, we see that the word 
“equality” is missing from the Preamble, at least expressly in the text. We’ll see that later amendments, 
especially the post-Civil War Fourteenth Amendment, put equality into the Preamble.  

The word justice links to what we today call America’s justice system: courts, judges, lawyers, 
prosecutors, public defenders, police, jails and so on. “Equal justice under law” was engraved (in 1932) 
on the front of the U.S. Supreme Court building in D.C. American rule of law, despite many flaws and 
setbacks in actual practice, aspires to a preambular virtue of equal justice. 

The Preamble’s reference to Justice connects to other language in the text, especially Article III and 
judicial powers. Federal judges, also known as Article III judges, preside in 94 federal judicial districts, 
including at least one district in each state, in D.C. and Puerto Rico. The U.S. courts of appeals (or 
circuit courts) are divided into 13 circuits, each one hearing appeals from the district courts within their 
boundaries. At the top is the U.S. Supreme Court, currently with 9 Justices. 

The Constitution makes plenty of room for judicial power to be exercised with reason, wisdom and 
compassion, because the absence of those qualities leads to what the founding generation was 
breaking away from: tyranny.  Read in the Declaration of Independence the list of “Facts... submitted 
to a candid World” about who and what makes “a Tyrant.”  How do we know a Tyrant when we see 
one?  Check the Declaration’s facts.  A Tyrant makes judges “dependent on his Will alone,” 
obstructs the administration of Justice and refuses to assent to laws that establish judicial powers 
independent of the Tyrant’s will.  American constitutionalism is indelibly stamped by the lived 
experience, by the real historical suffering and sacrifice, over the question: what makes a tyrant?  
Americans listed the facts of tyranny in the record, in the memory bank, in the Facts submitted to a 
candid world.  Tyranny, in the American experience, is about arbitrary, coercive, unchecked and 
unreasonable abuse of power.  It ties to the Hamiltonian question of rule by force.  What forms of 
tyranny do you think still exist today? 
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Preambular Justice has a context, a story that includes its past and its present, a story of Americans 
rejecting “justice” dressed up as the will of a tyrant and choosing instead the rule of law.  The rule of 
law includes judges who know the limitations on their power, the constitutional job of deciding cases 
and controversies based on the facts and the law  

History influences the Supreme Court’s constitutional standing, legitimacy and reputation.  The 
current Supreme Court under Chief Justice John Roberts is concerned about how the Court is viewed 
by the American public during times of political fracture.  (More on this later.)  A public perception 
that the Court is just as politicized as everything else in government is a big concern.  What the Court 
actually does and what the public perceives it as doing are not always the same thing. 

With both judges and ordinary people (which judges are too), reputations are more easily lost than 
won.  The Supreme Court’s reputation, its historic role in American constitutionalism, includes but 
goes beyond the words in the concise text of Article III.  Yes, it must decide cases and controversies.  
Litigants who pass through its doors win or lose.  But the Court must also have an ear attuned to We 
the People.  The Court is, after all, the creation of the Constitution and is thus part and parcel of its 
principles, including popular sovereignty.  That doesn’t mean that We the People should decide cases.  
Or that the Justices should check which way the winds are blowing and decide cases on public opinion.  
It doesn’t mean that Justices must listen to a proverbial mob with pitchforks.  It means instead that 
public trust and confidence in the Court and popular understanding of what judges do is essential to 
democracy.  It means that the Court is part of the republican form of government the Constitution 
establishes.  No, Justices are not supposed to be politicians or elected representatives making law.  
But neither should we expect them to be legal robots churning out decisions that are disconnected 
from the constitutional general welfare. 

The Court’s reputation and role turns critically on the principle of an independent judiciary.  If the 
public believes judges are deciding cases not on what the law is, but on what the judges’ politics and 
policy preferences are, the public will lose confidence not only in individual judges, but also more 
importantly in our Constitution’s highest Court which exceeds any individual judge. The 
Internet-juiced politicization of the Supreme Court nomination process and politically-charged Senate 
confirmation hearings feed the perception of pervasive politics.   

When and if unelected judges go too far in overruling precedents and changing law that should be left 
instead to the legislative process (both state and federal), the judiciary opens itself to public opinion 
that it has overstepped its constitutional boundaries deciding “cases and controversies.”  Public 
opinion tends to look to the courts as a default option when lawmakers are gridlocked or not doing 
what we want.  But the Constitution doesn’t require that whenever We the People law-making gets 
stuck or screwed up, the Justices must ride to the rescue. 

You may have heard the over-used term “judicial activism.”  This term is an example of rhetoric that 
has lost real meaning because it cuts both ways.  Charges of judicial activism, across the Supreme 
Court’s history, have been launched on both sides, with both liberals and conservatives claiming the 
Court was making policy rather than saying what the law is. The political rhetoric about judicial 
activism usually is in the eye of the beholder, shifting according to which side is on the winning or 
losing side. When my side wins, the Court is brilliantly constitutional. When my side loses, the Court is 
a bunch of judicial activists.
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Domestic Tranquility 

The Constitution’s choice to combine the words “domestic” and “tranquility” has multiple levels of 
meaning. Domestic as adjective means relating to home or family relations. It also means existing 
within a country. Not international. So domestic tranquility, to a generation that had fought a 
Revolutionary War meant peace at home, meaning peace in the new country. 

But it also meant peace in the home, in the homes of We the People. Domestic tranquility 
encompasses both home and homeland. The Constitution wants both home and homeland tranquility, 
peace in both settings. The Constitution’s domestication, its respect for the homes of We the People, 
resonates from the Preamble to the Bill of Rights. There we find reference to “house” in Amendment 
III as well as to “peace.” “No Soldier shall, in any time of peace be quartered in any house, without the 
consent of the Owner, nor in time of war, but in a manner to be prescribed by law.” This is a 
recognition of the value of property, one’s house. 

But it goes beyond the bare fact of material property rights. To a Revolutionary Ware generation, no 
more monarchs would quarter troops in their homes without their consent. No King could so enter 
the castles of We the People, their homes. How could one’s home be tranquil if soldiers could be 
quartered there without the owner’s consent? Further, the Third Amendment distinguishes “time of 
peace” and “time of war,” giving the government more leeway in the latter case to quarter soldiers in a 
house, but even then only by rule of law rather than royal prerequisite. We the People were fed up with 
royal perks. 

Hard on the heels of Amendment III of the Bill of Rights, is another echo of the preambular idea of 
domestic tranquility in Amendment IV. “The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall not be violated.” Again, we see 
the domestic tranquility theme in reference to “houses” but also, more broadly to “persons,” “papers,” 
and “effects.” Security of person. Security of home. Security of papers. Security of effects. The word 
“effects” means broadly personal belongings (and is today used in many homeowner insurance 
policies). Again, the Constitution has an interest not only in material property rights, but in the security 
of people and, in today’s lingo, our stuff. Our persons and our stuff include all sorts of stuff. Especially 
so in our 21st century consumer culture. Our cars and trucks. Our phones. Our apartments. Our 
computers. Our data. Our blood and DNA. Unreasonable searches and seizures by government actors 
without a court order, a warrant, is both unconstitutional and disruptive of domestic tranquility. 

In American law, search and seizure cases fill volumes and are a regular part of the dockets of our 
courts, especially in criminal cases. 

Domestic tranquility relates to privacy, famously defined by Supreme Court Justice Louis Brandeis, as 
the right to be left alone. Does that resonate with you? Do you like being left alone when you want to 
be?  The right to privacy is today well-established in American constitutional law, albeit sometimes in 
controversial form as the basis for the Roe v. Wade abortion precedent. 

Domestic tranquility is also about homeland security. In November 2002, in response to 9/11, federal 
government created the United States Department of Homeland Security or DHS. Today DHS is the 
third largest Cabinet department in the Executive Branch (behind Defense and Veteran Affairs) with 
an annual budget of roughly $50 billion and 240,000 employees. The American experience of 
September 11 has had a profound impact on American constitutionalism including the ongoing War 
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on Terror, immigration policies and practices, border security, homeland security regulations, searches 
and seizures, cyber-security, data privacy and lack thereof, due process rights and other legal areas. 
Now, domestic tranquility faces Covid-19.  

When the words domestic tranquility were written, the United States was at the advent of its role as a 
geopolitical power. A major reason to constitute the United States, to form a more perfect union out 
of a handful of former colonies, was to say boldly to the world: America is now stepping onto the 
world stage. We are no longer on the bench, second string players to the British Empire. We will 
explore and expand across our “island” continent. We have enormous geographical and natural 
resources. Our enemies will need to cross oceans to disrupt our domestic tranquility. 

After two plus centuries, America’s role as a geopolitical power has a vastly different world context. 
Domestic tranquility is now, as never before, linked to world affairs and a world connected by tech. 
The security of “persons, houses, papers and effects” is now seen as globally contingent. A virus 
spreads across the world, starting from remarkably small and inconspicuous places. Trade wars spike 
and drop stock markets. Build the wall is chanted at political rallies. Computers are hacked.  Domestic 
election interference crosses oceans (faster than sailing ships). Identities are stolen. Account data is 
breached. Globally, refugees are fleeing hostile homelands to make new homelands. Xenophobia is 
ascendant.    

A college student reflects on these times: “Our homes are not so peaceful. Our relationships are not 
sound. Our interactions with others lack substance, compassion, and kindness. We are divided 
politically, allowing our views to impact the way we act. We experience acts of ignorance, of hatred, or 
unprecedented violence.” 

Another student writes about her home life before coming to college.  She explains that when she 
hears talk of the blessings of liberty, she recalls painfully that she grew up in a home where there was 
one boss, one dictator, her father, whose frequent angry words were always final in her house and far 
too frequently laced with alcohol.  Her father was an alcoholic. There was no domestic tranquility. 

Many of my students talk and write about school shootings and how that has changed their generation.  
“We grew up in the age of school shootings,” writes one student.  “We remember where we were for 
Chardon, Newton and Parkland.”  Older generations may remember where they were when JFK, or 
Bobby or Martin were shot.  Or remember Cuban Missile Crisis nuclear attack drills and crouching 
under school desks.  Today’s college students may have the double experience of violence and 
threatened violence in high school followed by a pandemic.  

Domestic tranquility can seem very far away. 

Common Defense 

“How many of you are in the military, have served or are going into the military, or come from military 
families?”  When I ask this question in class, many hands go up.  More than you might imagine.  The 
hands in the air have taught me not to postpone a central fact about American constitutionalism: many 
Americans, past, present and future have put on the uniform for the common defense.  What is the 
common defense? How has it changed our lives?  Like many words in the Constitution, they can 
sound large and abstract until we break them down into the facts of people’s lives. 
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Let’s start by asking: Does the common defense include but mean something more than military 
service?  How do We the People defend each other and ourselves?  How about neighborhoods 
where drugs and violence are a daily reality, causing some people to join together in neighborhood 
watch programs to look out for each other?  Or how about those special souls who, during school 
and other mass shootings, have sacrificed their own lives and safety for others? Or the health care 
workers and other who have served and sacrificed during the pandemic?  

New contexts expand what we understand as the common defense. Vaccination has become in the 
Age of Covid a world-wide priority for the common defense.  Not smoking is a common defense 
against lung cancer.  For some, responsible, safe and legal gun ownership is a common defense. 
Wearing seatbelts is a common defense. Protecting ourselves and others from addiction to opioids is a 
common defense.  Protecting a healthful environment is a common defense.  Masking is a common 
defense. 

Maybe we see the common defense as speaking up and speaking out when we see other citizens being 
harmed.  Our good ideas, old ones and new ones, may serve the common defense.  Our legitimate 
self-defense may also serve the common defense. The college student who is aware of a sexual assault 
on campus serves the common defense by engaging the Title IX process of the university. Knowing 
and exercising our rights and responsibilities as citizens can help defend ourselves and others.  For 
example, if the facts show that foreign powers have interfered with America’s constitutional voting 
systems and rights, then we serve the common defense by a resounding “NO” to that and voting in 
even greater numbers. 

Today, America is engaged in a national debate and protest over police accountability. On the one 
hand, American cities, towns, neighborhoods and communities need good policing. Good police 
protect and serve. Good police uphold the rule of law. Good police are essential to the constitutional 
principle of the common defense. Yet within police forces across America there are exceptions and 
structures that erode public trust. The answer is not to condemn all police. There is no preambular 
justice in saying that all police are bad because some are. 

The common defense is, like so much of our constitutionalism, shaped by technology.  Cyber-attack 
and data theft by Internet scam artists have made cyber-security training of employees a common 
workplace defense. Whatever your job or career, cyber-security may very well affect you.  Our e-mails 
and other business and personal modes of communication are not presumptively safe and secure.  
“Tech savvy” means something different today than having lots of cool gadgets and knowing how 
they work. The technology honeymoon is over: i.e. behind that enticing click or money solicitation or 
once-in-a-lifetime deal or interesting pic or personal information disclosure or privacy waiver may well 
be bad guys from all over the globe. 

The common defense in the Digital Age is not only about cyber war and scam artistry by the certifiably 
criminal element around the world.  The common defense will also have to include better data privacy 
protection for all Americans.  How many of us know where our personal data is going, who is selling 
it to whom, how much money was paid for it, how it is being used out there and whether all those uses 
are okay with us?  How much faith do and should we have in privacy and data protection systems set 
up by mega-companies with a business model based on monetizing our data to maximize profits?  
Like never before in human history, protecting private data should be part of our conversation about 
what it means to defend one another and ourselves in our 21st century republic. 
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We see that American constitutionalism is today intertwined with new, tech-infused variations on the 
common defense.  But still, if we go back to that beginning question about military service, we see a 
common denominator that is not just about Digital Age threats.  That common denominator has 
happened so often in American history that it is rightly part of what we may call the American 
character. Scholars, historians and others may disagree about whether there is such a thing as 
American character, or, if there is, how we know it when we see it.  But one aspect of the American 
character that We the People can widely agree upon is this: there are millions of Americans who have 
served in the armed services, many of them very young, from all walks of life, all colors and creeds, 
who have paid an ultimate price defense of our constitutional freedoms.  We need to regularly remind 
ourselves as citizens that this sacrifice is real.  It is historical fact.  It is part of the record.  Not fake 
news.  We need only visit a VA hospital or any number of places where veterans, living and dead, have 
a clear-sighted view of their history on behalf of the common defense, which is our history too. 

Sometimes a single picture can help focus our thoughts.  We return to a famous black and white 
image of a group of Marines in a troop carrier headed for the Normandy shore on D-Day.  Mostly we 
see their helmets, but the faces we do see are young, about the ages of the students I teach.  What was 
it like for them?  Can we imagine so many years later that among all that was packed in the small boat 
– all the soldiers, weapons, packs, fears, prayers, thoughts and emotions – there was also a mission on 
behalf of human liberty? 

Another aspect of defending each other comes from volunteerism.  The republic from its beginning 
has depended on voluntary associations, the generous giving of time, talent and treasure to help others.  
Many Americans stick up for each other by volunteering.  We may not see the enormous variety of 
ways folks pitch in or the cumulative impact of American volunteerism.  The school crossing guard 
on a busy street.  The corporate leader working in a community garden.  A ProKids advocate.  A 
hospice volunteer.  A museum docent.  A spiritual advisor in a prison. A voting poll worker. A 
church delivering communion to a nursing home. A generous donation to help health care workers. 
The common defense is both common and extraordinary.

General Welfare 

“Promote the general welfare.” Promote is an active verb that ties to the idea of progress, i.e., to 
further the progress of or to actively encourage something. General means concerning all people, 
places and things. Welfare means the health, happiness, and fortunes of a person or group. When these 
three words are combined in the Preamble, we have a purpose that is actively, broadly and powerfully 
expressed. 

General welfare is repeated in the text. Wherever the Constitution repeats words, take notice: 
repetition means importance. (Other examples: the repetition of the words “people” or “persons.” Or 
“voting.”) General welfare goes form the Preamble to Article I, Section 8 where the powers of 
Congress are enumerated. This placement gives general welfare a central seat at the textual table, 
because it is the principle that leads into the listed powers of popular sovereignty, congressional 
lawmaking. Article I says that Congress has the power to “provide for the general welfare of the 
United States.” So general welfare is both a preambular why and a powers-expanding principle to 
guide lawmaking by We the People representatives. 

Laws are supposed to promote the general welfare. We know that laws often get passed because of 
special interests, lobbying, the influence of big money and the re-election interests of politicians. If we 
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think constitutionally rather than just politically, we see that the constitutional purpose of laws should 
primarily be to promote the general welfare of We the People. 

Today, our divided politics sometimes narrow the idea of “welfare” to debates over “entitlement 
programs” and the “welfare state.”  An executive branch department, the U.S. Department of Health 
and Human Services, administers 6 major “welfare” programs: Medicaid, Supplemental Security 
Income (SSI), Temporary Assistance for Needy Families (TANF), Supplemental Nutrition Assistance 
Programs (SNAP), Earned Income Tax Credit (EITC) and housing assistance. The point of listing 
them here is to show that one manifestation of the Constitution’s general welfare principle is an 
extensive administrative structure, agency and programs. This is an important manifestation of general 
welfare to be sure, but it is not the only one. The Preamble’s why of general welfare goes way beyond 
one administrative agency. After all, for most of the Constitution’s 230 plus years, the Department of 
Health and Human Services and the federal agencies that preceded it didn’t exist. They are in part 
legacies of the New Deal Era of the 1930s during Franklin D. Roosevelt’s presidency when America 
was suffering to recover from the Great Depression. 

So what are the larger, more complex and even more challenging meanings of general welfare in 21st

century America? How do we bring these words into our times? What do they help us see about 
ourselves and our republic? 

General welfare, we will see, highlights a major contemporary challenge for the republic: the erosion of 
community, excessive individualism and the isolation and loneliness of many Americans. As real 
communities erode, division increases and a more perfect union eludes us. 

The Constitution befriends community.  Look for a minute at how general welfare relates to the other 
whys in the Preamble. What is striking about the preambular words is how collective they are, how much 
they emphasize the group rather than just the individual. We hear collective connotations in every one 
of the eight preambular whys. We the People instead of me myself. A more perfect union rather than 
a house divided. Justice for all rather than perks for a few. Tranquility in our homeland and homes 
rather than a few safe havens of privilege. The common defense rather than everybody just get a gun 
and protect yourself. The general welfare rather than selfish or special interests. Liberty for ourselves
not just ourself. Liberty for our posterity, for future generations, not just what I want right now. 

Indeed, the collectivism of the Preamble is echoed in the words of the very first amendment: i.e., “the 
right of the people peaceably to assemble.”  The right to associate, to come together in groups of our 
own choosing, is just as fundamental as the right of individual free speech.  A republic depends not 
only on government organizations but also on a myriad of private associations where citizens are free 
to pursue their interests, worship as they choose, support their communities and schools, build 
relationships, connections, alliances and friendships.  Without this infrastructure of associational 
private organizations and communities, a republican form of government never could and never will 
be able to substitute itself for all the associations that We the People desire.  Alexis de Tocqueville 
rightly observed how dependent democracy in America is on associations: “If men are to remain 
civilized, or to become so, the art of associating together must grow and improve in the same ratio in 
which the equality of conditions is increased.  He called association both an “art” and a science” upon 
which democratic progress and We the People values of liberty and equality depend. 

The Constitution forcefully and repeatedly emphasizes the collective. Yet, today, those who know the 
Constitution in name only, and only superficially, think the Constitution is all about their individual 
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rights. My rights. My free speech. My religion. My property. My gun. My phone (it’s an iPhone not a 
yourphone). My Internet. My social media. My likes. My freedom to do what I want. But the 
Constitution is not just my rights. It’s our rights. 

Like cells in our bodies that have permeable cell walls, the Constitution is permeable to the 
surrounding culture including its individualism.  The 1960 and 70s saw a big expansion of laws and 
litigation emphasizing and expanding upon individual as well as collective rights. The Civil Rights Era 
including the landmark Civil Rights Act of 1964 was a necessary and important constitutional 
corrective directed at ending discrimination based on race, color, religion, sex or national origin. 
Ending discrimination serves both we and me, both general welfare and the individual. Yet, history 
shows it is one thing to pass a law and decide a legal case between litigants, but is quite another for our 
laws to be followed, enforced and effective agents of change. The Supreme Court’s landmark case of 
Brown v. Board of Education did not instantaneously result in desegregated public education. The case 
struck down de jure school segregation, but de facto segregation proved to be an elusive goal. 

The Constitution is designed to operate through both collective and individual channels. The civic 
virtue of the general welfare means that the republic depends on its citizens not just to look out for 
their own interests, but, according to their capacities, the interests of others too. Today, the necessary 
constitutional balance between the me and the we is off balance in many ways. We the People know 
through direct experience that our communities need help. Our collective places are struggling. Our 
schools are not just worried about educational opportunity, but about active shooters. Our places of 
worship are not just worried about fewer congregants in the pews but about their safety. We’ve seen 
(and videoed) concerts, public events and shopping venues turning chaotic in an instant. Americans in 
vast numbers, especially the young and very young, are isolated on phones and video games. These 
surrogates for real social connection only go so far. 

Awareness is growing that smartphones don’t build real community and are weak substitutes for live 
human interaction. People are learning that social media is a business marketing platform for 
consumerism built on monetizing data and targeting people as consumers of goods and services. Real 
relationships and real community transcend treating each other as marketing opportunities for buying 
and selling stuff. Real communities connect people through affinity, family, friendship, love, 
compassion, support, education and belonging. 

The community erosion, hyper-individualism, and me-centeredness of our times has been 
well-researched, analyzed and explained in a number of books by prominent scholars, authors and 
commentators.§ The real Constitution can become invisible if we wrongly imagine it is just about me 
and my rights. Not only invisible but worse. Not hearing the Constitution’s collective voice can lead in 
the wrong direction if we think of our founding text only as a ringing endorsement of individualism. 
Instead, a commitment to the general welfare is at the heart of constitutional friendship. 

Blessings of Liberty and Humility 

If we put the Constitution on an unrealistically high pedestal, the Constitution can become 
unapproachable, distantly grandiose.  The Constitution is more humble than we might imagine.  The 
more we read it, get to know it, talk about it, kick it around and test its ideas, the more we will see its 
humility.  By “humility,” we don’t mean shy.  Diffidence is not our Constitution.   Humility is not 

§ See e.g., The Second Mountain: The Quest for a Moral Life by David Brooks; The “Me” Decade by Tom Wolfe; Bowling Alone by 
Robert Putnam. 
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lack of confidence, but the wisdom of not being too sure we are right. Humility, we will see, goes 
hand-in-hand with true liberty. 

“There is no such uncertainty as a sure thing,” said the Scottish poet Robert Burns.  The need to be 
right all the time, the inability or unwillingness to admit facts that don’t fit with one’s always-rightness, 
is a sure road to ignorance. “Ignorance more frequently begets confidence than knowledge,” wrote 
Charles Darwin. “It is those who know little, not those who know much, who so positively assert that 
this or that problem will never be solved by science.” Imagination so essential to the sciences and arts 
includes imagining that this or that conventional wisdom may not be so wise. Imagination is essential 
to overcoming bias based on the identity of the speaker, the tendency not to listen to or credit ideas 
coming from those whose outward appearances don’t line up with one’s bias.   

American history has a long track record, for example, of men too always-right in their own views to 
listen to the voices and ideas of women. The denial of women’s suffrage until the Nineteenth 
Amendment in 1920 was based on the certitude of men that the voices of women had no place in 
choosing representatives in a system of self-governance. Early in her early career as a law student, 
getting rejected for jobs in private law firms and striving to be heard over the voices of men, a 
diminutive, soft-spoken woman named Ruth Bader Ginsburg would have her voice heard by 
befriending the Constitution. 

What does constitutional humility look like?  The Constitution never claims perfection, other than to 
form an aspirational “more” (key word) perfect union.  It doesn’t have all the answers.  It isn’t a 
detailed rule book of do’s and don’ts.  It has lots of gray, not all black and white.  It creates no 
unlimited, absolute rights.  It establishes a government of limited powers.  It never expects to get it 
all right.  It provides for its own amendment (which has happened 27 times).  It admits its mistakes.  
In fact, it shows its original mistakes by keeping chronological track in writing how it was amended.  It 
expects no perfect harmony, but realistically expects there will always be conflicting interests.  It was 
designed for strong disagreements by giving us a process to handle them, not by having all the answers.  
The Constitution doesn’t think compromise is a weakness, but that it’s necessary.  The Constitution is 
neither a liberal nor a conservative but realistically expects that both liberal and conservative views will 
exist and compete with each other, and that no side will always win forever.  It doesn’t like unfettered 
power in any one person or group.  It checks and balances power at every turn.  It hopes but doesn’t 
expect public officials to check their own power.  Other checks will click in. 

The humility of American constitutionalism was well expressed by Learned Hand, one of America’s 
leading jurists and author of some two thousand decisions during his service as presiding judge of the 
Second Circuit Court of Appeals from 1939-1951 and a decade thereafter as senior judge.  Here is 
what Judge Hand said in a speech delivered toward the end of World War II at an “I Am an American 
Day” ceremony in New York City’s Central Park.  Keep in mind that his audience had been through 
national and personal sacrifice to defeat at great cost the powers of authoritarianism.  In this 
chastened context, Judge Hand spoke to his audience about the spirit of liberty: 

“What do we mean when we say that first of all we seek liberty?  I often wonder whether we do not 
rest our hopes too much upon constitutions, upon laws, and upon courts.  These are false hopes; 
believe me these are false hopes.  Liberty lies in the hearts of men and women; when it dies there, no 
constitution, no law, no court can save it; no constitution, no law, no court can even do much to help 
it.  While it lies there, it needs no constitution, no law, no court to save it.” 
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How ironic: a famous judge who had dedicated so many hours of his life to law saying that we 
shouldn’t place too much false hope in constitutions, laws and courts.  He’s not telling his audience 
how powerful he is; he’s telling them that his judicial powers are limited.  His belief that liberty first 
lives or dies in the hearts of men and women is the soul of the Constitution itself.  The Constitution 
makes no claim to be the prime creator of human liberty. Constitutionalism depends on a humanity 
pre-existing the Constitution.   

Judge Hand asked the big question: “What, then, is the spirit of liberty?”  With humility, he admits: “I 
cannot define it.  I can only tell you my own faith.  The spirit of liberty is the spirit which is not too 
sure that it is right; the spirit of liberty is the spirit which seeks to understand the minds of other men 
and women; the spirit of liberty is the spirit which weighs their interests alongside its own without bias; 
the spirit of liberty is the spirit of him who, near two thousand years ago, taught mankind that lesson it 
has never learned, but has never quite forgotten – that there may be a kingdom where the least shall be 
heard and considered side by side with the greatest.” 

Let’s pause here and appreciate how counter-cultural these words may sound in our current American 
public dialogue: “I’m not too sure I’m right.”  Will we hear that in our presidential debates?  Will we 
see campaign signs that say: “Vote for Me.  I’m Not Too Sure I’m Right.”  Will we see humility 
expressed by any candidate for public office?  Will anyone admit to gray areas of uncertainty in 
solving complex problems?  Will anyone concede that the opposition may have some good ideas we 
might use?  The spirit of liberty is not, in Hand’s judgment, simply a large-scale competition between 
factions. Rather, liberty depends on some willingness to sacrifice one’s own special, self-interests for 
the common good. 

The spirit of liberty, Judge Hand reminds us, is not “the ruthless, the unbridled will; it is not freedom 
to do as one likes.  That is the denial of liberty, and leads straight to its overthrow.  A society in which 
men recognize no check upon their freedom soon becomes a society where freedom is the possession 
of only a savage few – as we have learned to our sorrow.”  The “sorrow,” his World War II era 
audience understood, was the chaos unleashed by despotic leaders and the human sacrifice needed to 
defeat them. 

While American constitutionalism depends on the blessings of liberty, it also depends on having 
enough civic virtue to recognize in what ways liberty as a citizen is checked.  Constitutional civic 
virtue isn’t based on dogma or self-righteousness.  It says: “Since we are both citizens, I weigh your 
freedoms along with my own.”  What it doesn’t say is: “My way or the highway.”  If we want our way 
as citizens, it will have to stand the Hamiltonian test of reflection and choice rather than coercion of 
others. 

Today, social media spreads a cacophony of voices insisting they are right.  Being right can become 
more important than being factually correct.   Social media feeds confirmation bias: the tendency to 
interpret information as confirmation of one’s existing theories or beliefs. Being right insists on its 
own confirmation and unassailable rectitude.  If you’re right all the time, then there’s not much room 
– not much freedom – for others to be right.   In extreme forms, insistence on being always right 
morphs into the tactics of bullying, insult, name-calling, harassment, hate speech and violence.

American constitutionalism accepts the inconvenient truth that liberty without checks isn’t liberty.  
But how well do we like the idea of our liberty being checked?  Who likes it when TSA throws the 
over-sized toothpaste tube into the big bin?  Who likes the myriad of reminders that freedom is 
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contingent?  Turn the music down.  Wear the motorcycle helmet.  Obey the speed limit.  Put down 
that beer, you’re only 15.  Lock your gun case.  No smoking or vaping.  Read the dress code.  No 
head-and-neck tattoos.  No shoes, no service.  No fishing.  No littering.  No hunting.  No 
trespassing.  No spitting.  Click It or Ticket.  Pay taxes.  Pay tolls.  Apply for a license.  Pay a fee.  
Construction Zone.  Stop.  The line forms here.  Your passport?  Your password?  Sign this user 
agreement.  Release your privacy rights.  You get the picture. 

In America we’ve set a big expectation as the land of the free, yet every day millions of people will 
necessarily and routinely experience limits on doing whatever we want.  There’s a gap between 
freedom’s expectations and freedom’s limitations.  This gap creates a recurring tension and has 
throughout our history.  As American society grows in population, pluralism and complexity, so does 
the tension between freedoms in conflict with each other.  That’s why the Second Amendment is one 
of America’s most hotly contested constitutional issues: some see guns as sacred rights, others see 
them as violence.  Our ideals about freedom collide with the reality of a populous, technological, 
commercial, global, industrial, post-September 11, pandemic crisis America 

Judge Hand’s view that liberty depends on seeking to understand the minds of other men and women 
and weighing their interests alongside our own “without bias” becomes a very tall order in the complex 
Digital Age in which we live.  Our communication technologies bring us the wild, wild west of minds 
and mindlessness out there.  News comes at us fast and keeps coming.  We retreat into foxholes, get 
isolated and dig in digitally. 

A college student suggests a radical approach: “reasoning.”  She writes: “In order to truly understand 
those whom I do not agree with, I need to understand not only the reasoning behind the opinion of 
others, but also the reasoning behind my opinions.”  An individual commitment like that is 
constitutional humility in action.  She’s willing to test whether her opinions make sense, as part and 
parcel of testing whether the opinions of others make sense.  This is something different than the 
reflex of digging in with your opinion. 

You can tell real quickly, can’t you, if someone is dug in with their opinions?  Body language.  Tone 
of voice.  Interrupting.  We can feel it.  I know a communications expert who advises: “People 
won’t always remember what you say, but they will remember how you made them feel.”  This 
doesn’t mean you must always play nice with people you think are jerks.  It means that if you’re 
interested in others listening to you and maybe even having a shot at changing your mind or their 
minds, you’ll try to convey a feeling that you are interested in their reasoning and in allowing your 
reasoning to be tested.  How many of our disagreements over controversial issues relate to 
protectionism: i.e. really not wanting to risk the light of other views striking our own or being 
uncertain of our reasoning? 

The Preamble’s reference to the blessings of liberty connects to the 1776 Declaration of 
Independence: “We hold these truths to be self-evident, that all men are created equal, that they are 
endowed by their Creator with certain inalienable rights, that among these are life, liberty and the 
pursuit of happiness.” Liberty and equality depend on each other. If one’s starting place with other 
citizens is an assumption of one’s superiority and supremacy, what will be the probable consequences 
of that arrogance?  

Will the person who assumes his supremacy be more or less likely to respect the individual liberty of 
others?  
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Will he want to walk a mile in the other’s shoes?  

Does he understand his presumed superiority can evaporate in an instant, that the last will be first and 
the first last?  

Does he have sufficient humility to make room for the life, liberty and pursuit of happiness by people 
other than himself?  Does he allow for the great likelihood that he is not omniscient about what 
others have lived or suffered? 

Posterity 

The final word of the Preamble is posterity, meaning future generations of people. Posterity as the last 
word links to the first words We the People. The Preamble has people bookends. It begins with We, 
Us, Ourselves – those who are living now. And it ends with the time travel word, posterity, that 
connects the past, present and future. Posterity confers historicism. It gives the Preamble a scope that 
looks beyond ourselves. 

The blessings of liberty are to be secured not only for ourselves but for our posterity. The Preamble is 
saying: We are ordaining and establishing this Constitution, this republic, this United States of 
America, based on these purposes and writing it down for present and future generations so that all 
remember why we did and are doing this. Posterity links to history which links to memory. How, after all, 
are we and our posterity supposed to preserve, protect and defend the Constitution if we and they 
don’t remember what the Constitution is? 

By writing it down, the Constitution knows a thing or two about the way people remember and don’t 
remember. There was no tape recorder going from May 25 to September 17, 1787 in the old 
Pennsylvania State House (now Independence Hall in Philadelphia) to record what the 55 delegates 
said. There were and are (you can read them on the Internet) the notes of James Madison. But these are 
not verbatim transcripts. But here’s the main point: even if there were a tape recording or verbatim 
transcript of the Constitutional Convention, we’d still debate what this or that means. After all, what is 
said in today’s impeachment hearings has the advantage of miraculous technology, TV, YouTube, 
recordings and verbatim transcription, but we still argue about who said what and what it all means. 

This he-said-she-said variation in memory and interpretation happens every day in every busy 
courtroom in America. To be human is to have memory that is not only imperfect, but is also 
constructed and re-constructed selectively through countless viewpoints, perspectives and lenses. 
Metaphorically speaking, our memories are much more like the compound eyes of dragonflies with 
thousands of lenses seeing different things from different vantage points than like the single lens of an 
artificial intelligence laboratory robot. 

Lawyers who practice law long enough hear many stories from clients, witnesses, other lawyers, people 
in all sorts of situations and circumstances. Some people remember clearly, some don’t. Some 
deliberately create false memories. Some do so unconsciously. Some have impaired memory, a broad 
spectrum of deficits ranging from minor to dementia. Some memories are convenient and self-serving. 

What this boils down to is that the Constitution, in light of the way human memories operate, has its 
work cut out for it. How we remember the past shapes what we do in the present and future. 
Remembered stories about our own lives and those of others will always have the twists and turns of 
viewpoint, but stories still need to pass carrying old and new meanings and learnings. If we doubt this, 
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consider the damage done when false memories, false witnessing and false stories are disseminated 
within and across generations. In the 20th century, the Holocaust is Exhibit A for how false narrative 
against Jews led to a most profound darkness. Still, today, anti-Semitism persists in some circles based 
on false, conspiratorial views of history. In another example, during America’s post-Civil War 
Reconstruction Era, Jim Crow discrimination and racial hatred was fueled by a large false memory of 
the Civil War called “The Lost Cause:” i.e., the pseudo-history that dismisses the role of slavery as the 
War’s main cause. Still, today, our conversations about race are shaped by whether and how we 
remember American history. 

American constitutionalism has a track record and a thingness.  It has a text, a physical writing of 
about 8,000 words, the Constitution of the United States, created on September 17, 1787, ratified on 
June 21, 1788 and taking effect on March 4, 1789.  The first ten amendments are the Bill of Rights, 
not included with the original Constitution but added in 1791.  Seventeen more amendments were 
added, the Twenty-Seventh Amendment ratified on May 7, 1992.  (Maybe you already knew these 
facts.) 

So we know our constitutionalism has an official text with a history.  But let’s pause and think about 
this fact, this thingness, of an historical text.  You might have assumed all constitutions are texts.  
True, the majority of the constitutions in the world now are.  But the country from which America 
declared its independence has an “unwritten” constitution that draws from statutes, common law, 
parliamentary conventions and authorities.  Brits have an un-codified constitution; Yanks wrote it 
down. 

Constitutionalism is, broadly speaking, the Constitution as lived by We the People.  It’s the 
Constitution’s history.  It’s the people, places and things; the who, what, when, where and how; the 
ideas in action; the cases and controversies; the vast geography and environment; the record of 
achievement and failure; the progress and the regress; the countless ongoing cultural expressions and 
interpretations of our Constitution through millions of people living, creating, striving, surviving, and 
passing. 

American constitutionalism is, simply put, the Big Story of what has happened since 1787 (and even 
before) as America has vividly lived its great experiment.  And what is still happening.  Trying to 
understand the U.S. Constitution without its history would be like trying to get to know a person 
without knowing anything about his or her past.  We the People depend a great deal on our memories.  
American constitutionalism has a memory. 

Have you ever experienced memory loss, in your life or the lives of others?  Say, for example, you’ve 
witnessed an elderly family member who, through aging or disease, has lost memory.  Those who 
experience such loss are sometimes able to talk about what it feels like.  Memory loss can be 
frightening and disorienting.  People speak of losing their sense of connection, their bearings and 
reference point, and their relationships with others whose names and faces and stories are lost.  Our 
memories make us witnesses to the lives of others and to our own lives.  Memories of where we’ve 
been help us figure out where to go.  Our stuff, our possessions, our homes powerfully relate to 
memory.  When asked why he was keeping his deceased wife’s clothes in the closet for so long, a man 
poignantly said: “Things keep ajar the door of memory.” 

Stories that help us remember are the building blocks of American history.  Ironically, the study of 
American history in higher education has generally declined at a time when we need it more than ever.  
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Some assume studying history won’t make it any easier to get a job after graduation and pay off school 
loans.  Some see history as irrelevant old stuff, especially when Digital Age technologies so 
relentlessly bring on the new stuff.  We can hardly keep up with the present; so how can we keep up 
with the past? 

The problem with not knowing or remembering our history is that it leads to misunderstanding of our 
present.  As William Faulkner wrote: “The past is never dead.  It’s not even past.”  Knowing 
something about the past, and how it connects to the present, helps us learn from the trial and error of 
prior generations. 

Historians have long debated the question of “the useable past,” some contending it’s not very useable 
and some saying it is.  While the past rarely gives us the exact answers to present problems, it does 
instead work like memory and how memory can teach us. 

Without memory, we can’t really determine if we’re making any progress. History teaches that progress 
in a country as large and varied as America doesn’t happen in a linear, always upward and onward way.  
Progress is often messy business, proceeding by fits and starts, with great uncertainty about whether 
progress is being made or will ever be. 

The fact and idea of progress is far from universally accepted. Some say progress is an illusion, an 
overly optimistic model of wishful thinking.  Others contend progress is real and, even more, is really 
measurable using big data.  Regardless how much or how little progress we may think America is 
making, we have a Constitution that believes in progress.  The 18th century American Enlightenment 
that shaped the Constitution’s intellectual origins believed in progress, through such things as 
reasoning, human development, spiritual awakening, enlightened self-government, freedom to 
discover and create, and progress in the arts and sciences.  It took some chutzpah and still does. 

The constitutional text uses the word progress once, in Article I, Section 8, in the words: “To promote 
the Progress of Science and useful Arts.”  For a composition of careful word choice, it’s really 
significant that the only reference to progress is side-by-side with arts and science promotion.  More 
on this later.  Hold this thought: arts and science progress means growth in the humanity, minds and 
discoveries of We the People. 

Countless creations have shaped American progress.  The sheer creative energy of American 
constitutionalism is sometimes forgotten.  It’s easy to forget how the things we now take for granted 
happened over the course of time.  Looking back from our vantage point in the present, we can make 
the mistake of assuming that this or that was bound to happen or that people back then were certain 
that their decisions would lead to this or that.  Inevitability isn’t so inevitable.  In reality, people in the 
past were, like us, living with great uncertainty over the outcome of their decisions, choices and efforts.  
It doesn’t make the Founders any greater if we imagine they had X-ray vision into the future and were 
sure of it.  They didn’t know what we now know. 

Have you learned to do something, say play a sport, by trial and error?  How many times did you have 
to try, see the result, adjust and try again?  How many times did you have to kick and dribble the 
soccer ball before you felt in control?  No amount of coaching or instructions or thinking about it 
could substitute for actually doing it, practicing over and over, and then scoring a game goal. 
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Think about the way great inventions happen.  Do you like drones and drone photography?  As 
Amazon drones fly to our doorsteps, let’s recall two tinkering brothers from Dayton, Ohio.  After 
many trials and errors, the Wright Brothers used and patented a system of pulleys and cables to warp 
the trailing edges of the wings of their planes.  Wing warping helped control the aircraft.  This wing 
warping discovery (later replaced by ailerons) led, after more trial and error, to the Wright Flyer’s first 
successful heavier-than-air powered flight near Kitty Hawk, North Carolina on December 17, 1903.  
Without the Constitution, and its Arts & Science Clause, there would have been no American patent 
and intellectual property protection for the Wright Brothers or for the wings of drones. 

American constitutionalism has been an engine of creativity, a creativity of trying this or that to see if 
it works.  And if not, trying something else.  The freedom to tinker, adjust, start over, and tinker 
again is often how innovation and progress happen. 

It took step-by-step creativity to lead to the Digital Age, to progress across history and put our cell 
phones in our hands.  Your phone’s battery traces back to early experiments by constitutional 
founder Benjamin Franklin who grouped a number of Leyden jars (now called a capacitor) into what 
he called a “battery,” using the military term for weapons working together.  Our phones are 
tech-descendants of the much less powerful computer that took Apollo 11 to the moon and warned 
Neil Armstrong he had only seconds to go before Eagle would run out of fuel above the lunar surface, 
landing with only 17 seconds of fuel left.  Think about the difference that 17 seconds made.  
Progress turns on such audacious near-misses.  Vast amounts of trial and error led to that great 
moment of constitutional, scientific and human achievement. 

Our constitutionalism is a memory bank of great risks taken and audacious experimentation. The 
Revolutionary War and Declaration of Independence can seem like inevitabilities today, but at the time 
they were stupendous risks against long odds. Without the remembered history of slavery and the Civil 
War, the Constitution’s Thirteenth, Fourteenth and Fifteenth Amendments have amnesia.  Without 
the memory of World War I, a war that tested as never before America’s tolerance and intolerance for 
free speech, the First Amendment shrinks. The common defense includes the memory that on  June 
6, 1944, 156,000 Allied troops landed on five beaches along a 50-mile stretch of heavily fortified coast 
of France’s Normandy region, resulting in the liberation of Western Europe from Nazi control. The 
more perfect union includes the memory that on September 11, 2001, our union came together, albeit 
too briefly. Our collective memory includes the 100th anniversary of the 19th Amendment and the  
friends of civil rights in the mid-20th century. Without some memory of the trials and errors of 
Watergate, how are we to learn lessons about presidential power, the limits of executive privilege, and 
the value of checks and balances?  Spending a day walking and experiencing the National Mall in D.C. 
is memorable as we feel the past, present and future simultaneously.   

So we return to our question: Why did we write it down?  Why have a text?  One big answer is: so we 
remember generation to generation.  Yes, the Constitution is law, the supreme law of the land.  But 
law alone is not so intertwined with memory. The Internal Revenue Code is law, but the vicissitudes of 
tax law are not what unite ourselves and our posterity.      The Constitution is more than a legal 
code.  The Constitution is the only place where we’ve pulled together, in one composition, ratified by 
action of We the People, the ideas without which we’d forget who and what the United States of 
America is. 

We wrote it down.  But we didn’t chisel it in stone! In fact, one whole Article (Article Five) of the 
original 7 Articles is devoted to the Constitution’s changeability. 
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So here we ask: when should we stand by things decided and when should we change things?  When 
does our progress depend on remembering our past? And when does our progress depend on bravely 
swimming away from the shores we have known? 

We can dig deeper into American constitutionalism because we have a text with a story of the 
Constitution’s origins and how, when and why it has changed.  Textual history includes a record of 
established facts, the historical record.  Today, some people doubt whether there really is such a thing 
as a historical record, or whether, instead, we just each have our own individual, subjective truths.  
That kind of extreme relativism is hard to connect to American constitutionalism and its historicism.  
Yes, historians have and will continue to write and re-write American history from new and different 
vantage points.  But new assessments, interpretations, and discoveries of historic facts don’t lead to 
the conclusion that there’s no such thing as historic fact. 

The idea of a “record” is a key one both in history and in law.  Trial lawyers “make a record” in court 
through witnesses testifying and documents entered into evidence.  While making a court record has 
rules of procedure and evidence that a historical record does not, the point here is that getting our facts 
and evidence right is important in both law and history.  As Daniel Patrick Moynihan famously said: 
“Everyone is entitled to his own opinion, but not to his own facts.” 

So, for example, we can read online the notes that James Madison took during the Philadelphia 
Constitutional Convention from May 25 to September 17, 1787.  Or, we can read the Federalist 
Papers, 85 brilliant articles published between October 27, 1787 and May 28, 1788, written by 
Alexander Hamilton, James Madison and John Jay to persuade We the People to ratify the 
Constitution. 

In addition to record facts such as these, the textual history involves questions of interpretation.  For 
example, how was the Fourteenth Amendment shaped by the American Civil War experience?  Or 
how do the Federalist Papers illuminate what the Founders intended and what the authors believed the 
public needed and wanted to hear in order to ratify the Constitution?  Such questions of 
interpretation of the Constitution’s textual history naturally lead to lots of different perspectives, some 
closely aligned, some widely divergent. 

As you listen to a person’s opinions about a constitutional issue, ask yourself whether, if at all, the 
opinion seems based on facts, on evidence, on history.  We don’t have to be excessively 
chapter-and-verse about this in conversation.  But, still, it’s fair to ask of ourselves and of others: 
“Where do you find that in the Constitution?”  It’s amazing how often starting with the wrong facts 
leads to misguided opinions.  To the constitutionalist, it’s not very persuasive for someone who has 
their facts wrong to say: “That’s my truth and so it’s just as right as anyone else’s truth.” 

The good news is we have a text.  One advantage of having a text is, well, to use it.  What’s in it?  
And, what’s not in it?  When we know what the Constitution says or doesn’t say, we can develop a 
“BS-meter” that goes off when others are making stuff up.  In the age of fake news, we need good 
constitutional BS-meters.  A recent poll suggested that 95% of Americans could not name the nine 
Supreme Court Justices when shown a photo of the Court.  Unfortunately, public opinion about 
what’s in and what’s not in the Constitution can lump into one basket words and phrases.  For 
example, the phrase “life, liberty, and the pursuit of happiness” is in the Declaration of Independence 
of July 4, 1776 but not, in that same form, in the Constitution.  We should know why the Constitution 
never uses the word “democracy” but does use the word “republican form of government” (Article 
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Four, Section 3).  We should know if the Constitution mentions “God” or says “In God We Trust,” 
regardless of our religious faith or non-faith.  (“Give me liberty, or give me death!” was a rousing line 
by Patrick Henry but didn’t make it into the text. The Constitution had to live longer than Patrick 
Henry and decided discretion was the better part of valor.) 

In sum, the Preamble’s closing why, the idea of posterity, says that generations are woven together, or 
not, by memory, by history, by stories conveyed and lessons learned, by the threads of joy and tragedy, 
sacrifice and gain. 
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Best Buddies: How to Constitute a Friendship 

Justices Ruth Bader Ginsburg and Antonin Scalia 

He’s a conservative. 

She’s a liberal. 

He’s strong minded and opinionated. 

So is she. 

He loves the sport of hunting, with guns and dogs. 

He authored the leading Supreme Court case on the individual right to bear arms. 

She dissented. 
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He never taught her to hunt (like he did Elena Kagan). She’d never be on the cover of Field and Stream 
magazine. 

He’s a devout Catholic. 

She’s Jewish. 

His nickname is Nino. 

Hers is RBG. 

He’s a legal, academic, intellectual, conservative icon. 

She’s a legal, academic, intellectual, liberal icon. 

He was appointed by Reagan. 

She was appointed by Clinton. 

He was an only child. 

She was an only child, after her only sister died.  She learned about grief and empathy at an early age. 

His father was an Italian immigrant, his mother the daughter of Italian immigrants. 

Her father was a Jewish immigrant from Ukraine, her mother born in New York to Austrian Jewish 
parents. 

His childhood was in New Jersey and New York. 

Her childhood was in New York. 

He said of his years at Xavier High School, a Jesuit military school in Manhattan: “I was never cool.” 

She is ultra-cool, and keeps getting cooler in old age. 

His passion is opera. 

Her passion is opera. 

An opera has been written about them. 

He loves to laugh. 

She loves to laugh. 

They make each other laugh. 

He’s rotund. 
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She’s a featherweight. 

She’s a pop culture fave. 

He’s not. 

She’s a feminist. 

He’s a feminist bete noire. 

He’s a big brain. 

She’s a big brain. 

He graduated from Harvard Law School. 

She was one of only nine women in her Harvard Law School class and transferred to Columbia Law 
School, graduating first in her class. 

He is a constitutional originalist. 

She thinks originalism is too crimped. 

He thinks there’s no constitutional right to abortion. 

She thinks there is. 

She thinks there’s a constitutional right to same-sex marriage. 

He thinks there isn’t. 

He’s a fighter. 

She’s a fighter. 

He’s loud. 

She’s soft-spoken. 

He’s a character. 

She’s a character. 

He has a judicial legacy. 

She has a judicial legacy. 

He loved his wife. 

She loved her husband. 
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The couples had dinner together every New Year’s Eve. 

In a tribute to her friend when he died, she said: 

“From our years together at the D.C. Circuit, we were best buddies.  We disagreed now and then, but 
when I wrote for the Court and received a Scalia dissent, the opinion released was notably better than 
my initial circulation. Justice Scalia nailed all the weak spots—the ‘applesauce’ and ‘argle bargle’ – and 
gave me just what I needed to strengthen the majority opinion. It was my great good fortune to have 
known him as working colleague and treasured friend.” 

They loved each other as friends. 

Many who claim them as liberal or conservative icons don’t exactly love each other. 

Because they were friends, they were better constitutionalists. 

Each was made stronger as a Justice of the Supreme Court and as a human being because of each 
other. 

Constitutional friendship doesn’t mean we agree all the time or are all alike. We can disagree on all 
sorts of stuff. 

Differences as well as common ground can bring out our best civic selves. 
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Part II: Articles: A Republican Form 
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Part II: Articles: A Republican Form 

In Part I, using our pyramid visualization of the Constitution’s structure, we have explored the first 
level, the foundation, the first layer of stones that the text puts in place. We have seen that while the 
Preamble is a concise composition textually, the principles and civic virtues it introduces are designed 
to last,  for ourselves and our posterity, a republic with a shared history yes, but also a republic of now 
and of the future. 

In Part II, we enter into a second area of the pyramid which the Constitution organizes into seven 
spaces called Articles. Here we remind ourselves that the Preamble and seven Articles were the sum 
total of the original 1787 text followed by thirty-nine signatures dated September 17, 1787 (i.e. thirty 
nine signers out of fifty five representatives at the Philadelphia Constitutional Convention.)  The 
Amendments, which we explore in Part III, didn’t start until 1791. 

In Part II we will walk through the seven rooms of the Articles. Picture here that the rooms each have 
a numbered nameplate with one word: 

1. Legislative 

2. Executive 

3. Judicial 

4. Federalism 

5. Amendment 

6. Supremacy 

7. Ratification 

As we walk through these seven rooms, note that they are inter-connected with open doors into the 
other rooms.  Together, the seven Articles form the structure of what the Constitution calls “a 
republican form of government.” 

In the following Part II chapters we will explore the Articles, not every nook and cranny, but 
selectively focusing on the following: 

• Chapter Four: A Republic 

• Chapter Five: Federalism 

• Chapter Six: Powers 

• Chapter Seven: Education, Arts & Science 

• Chapter Eight: Commerce 

• Chapter Nine: Sacred Oaths 
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Chapter Four: A Republic 

The Constitution creates a republic and guarantees a republican form of government to the states. So 
what is a republic? If we are to be friends of the Constitution, what is the republic we are befriending? 

In current politics, we hear more about nationalism and less about republicanism (small r).  How does 
a republic distinguish itself from a nation?  Is there a difference between affinity with, or patriotism 
for a republic versus nationalism? 

Let’s look first at the text. The word republic is in the Constitution’s text, referring to the government 
the Constitution forms and guarantees. The word “nation” is in the Constitution but in an 
international context of “foreign Nations” and “Law of Nations” (in Article I, Section 8). 

Some people would be surprised to learn the word democracy does not appear in the text. So should 
we conclude that democracy has no place in constitutionalism?  No, we can say democracy is there, 
implied in the bold-font opening words, “We the People” and the popular sovereignty principle 
throughout the text.  Pause here.  What does the literal absence of the word “democracy” tell us 
about how to read the Constitution?  What does this say about its hermeneutics (i.e. the method of 
interpretation the text suggests)?  For example, the Constitution doesn’t use other words like 
“privacy,” “education,” “health care,” “assault weapons,” “the Internet” or “God.”   If literalism 
were the Constitution’s hermeneutics, then it would follow that since the Constitution does not say 
“democracy,” it has nothing to do with democracy.  But literalism is not the way to read our 
Constitution. 

The Constitution chooses a republic, a form of democracy – but not a pure democracy as in ancient 
Greece.  Here’s the difference.  Let’s say we start a group discussion in a class of thirty students by 
voting whether to keep our phones on during class.  In a pure democracy, 16 votes to turn the phones 
off would win the day (or lose it depending on your perspective).  In a republic, the class of 30 would 
first vote for say 3 representatives who would then vote to keep phones off or on. 

The Constitution references republic in the Guarantee Clause of Article I, Section 4: “The United 
States shall guarantee to every state in this union a republican form of government.”  The 
Constitution prefers “union” or “republic” to “nation” when referencing the United States, reserving 
the word nation for an international context as noted above. 

In public dialogue we may use nation and republic as interchangeable without considering the special 
meaning of the American republic.  A republic is a representative form of government, but has 
become over two plus centuries of history more than just a governmental type for political science.   
The American republic is a set of ideas and ideals that have been and are being tried and tested through 
our American experience and culture in countless ways. 

In public opinion, partisan politics can cloud the idea of republic.  “Republican” today is a political 
party.  Many don’t think of the difference between small “r” and large “R.” While the Constitution’s 
Guarantee Clause guarantees a republican form of government, it does not refer to a political party or 
equate republic to party.  Nor does it ever mention political parties, or guarantee that political parties 
have to exist, or that there shall only be two of them.  If and when you hear politicians from either 
side, liberal or conservative, equate their party with the Constitution, take note and beware.  There’s a 
difference between party loyalty and constitutional loyalty, the latter being what the oath of office 
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requires. You may believe your party’s policy platform is truer to the Constitution than the 
opposition’s, but a party platform isn’t a constitutional equivalency. 

When the Constitution says the United States guarantees a republican form of government, we should 
read “guarantee” as its plain meaning suggests.  Guarantee is a strong word.  Both the United States 
and the individual states are guaranteed a republican form of government.  The Guarantee redoubles 
its meaning when it is joined with the constitutional oath of office.  See Article II, Section 1.  The 
Constitution does not require an oath to a political party.  The Oath is to “preserve, protect and 
defend” the Constitution.  This includes its guarantee of a republican form of government. 

The founding generation saw America as not just one more nation on the globe, but a republic, a new 
one unlike other nations. Republic comes from res publica meaning “a public thing.”  A republic was 
emphatically not the private property of any person or persons.  It was not a personification or 
extension of a powerful person or oligarchy owning and dominating it for private interests.  That was 
a form of despotic monarchy, rejected in the Revolution, the Declaration and the Constitution. 

The idea of getting a public office for private profit or gain is rejected in the Constitution’s 
Emoluments Clauses.  Emoluments mean profits or gains from holding office.  There are actually 
three Emoluments Clauses: Foreign (Article I, Section 9); Domestic/Presidential (Article II, Section 1) and 
Ineligibility (Article I, Section 6).  Collectively and respectively, these clauses are designed to prevent 
corruption via foreign gifts, preserve presidential independence from salary-leveraging, and preserve 
separation of powers. 

A republic is not a business or a corporation.  A corporation’s legitimate goals include making profits 
for the business, shareholders, owners, employees and other stakeholders.  A republic’s goals are 
stated in the Preamble. 

The central idea and ideal of a republic is consensual civic virtue: representative government by the 
consent of the governed whose civic virtue included the capacity to serve and sacrifice not only for 
oneself but for the common good, the general welfare. 

The central idea and ideal of a republic is not coercion-by-power.  That’s not to say a republic would 
not be powerful, would not understand power, its uses and abuses, or would ignore the role of power 
politics.  To be sure, our Constitution isn’t naive about power and talks about power.  But it does not 
make power an end in itself.  Power for power’s sake isn’t the purpose of a republic. 

A republic contains different questions than: will we be the most powerful nation on earth?   What 
will be the relationships between a person and his/her civic self, between a person and other citizens, 
and between citizens and their government? What will be the relationships between sovereign states 
and the federal government?   A republic does not center these relationships on the authoritarianism 
of whomever can dominate others and force them to obey.  Instead, it centers the relationships on 
consent and freedom. 

The Founders saw that powers would be necessary to accomplish the ends of a republic, but the 
powers would be separated, checked and balanced.  Otherwise, a republic would become a test of 
coercion (who’s the biggest, baddest and strongest), not one of civic virtue (who’s willing to serve 
others as well as oneself).  George Washington’s greatest republican achievement (among many) was 
his Farewell Address: his willingness to give up power that would have surely been his for the taking 
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and instead cast America’s future as dependent on self-sacrificing civic virtue.  The presidential 
paradigm in a constitutional republic puts civic virtue on behalf of the American republic, i.e. civic 
character, as the first and foremost presidential job requirement. 

Once we adjust our lens on the meaning of a republic, we may see more clearly a useful way to 
distinguish nationalism and patriotism.   American author George Orwell expressed the distinction. 
“Nationalism is not to be confused with patriotism,” he wrote. By patriotism Orwell meant “devotion 
to a particular place and a particular way of life, which one believes to be the best in the world but has 
no wish to force on other people.” Nationalism, Orwell noted, is “inseparable from the desire for 
power,” observing that the “abiding purpose of every nationalist is to secure more power.”  

The Pledge of Allegiance goes first to the flag and “the republic” for which it stands.  We pledge 
allegiance not to an abstract “nationalism” but to a republic that is our home country. Befriending our 
republic is saying this is my home, the place where I and others I care about were born or came. As 
many of us are the daughters and sons of immigrants or immigrants ourselves, we can see within 
immigration (even as it is fraught with partisan politics) the powerful desire to have and befriend a 
home. 

America as a republic is more American than America cast as just a nation.  The world is full of 
nations.  Russia and China are nations, not constitutional republics like the United States.  What are 
the ends that national power is to serve?  Plenty of world nations have leaders whose end is power 
itself.  World Wars have shown America and the world what happens when nationalism turns to total 
industrial warfare.  Nationalism isn’t and shouldn’t be good enough for the American republic. 

When we see ourselves, our history and our place in the 21st century world as a republic with a track 
record, we may also discover a new way to think about patriotism as a form of civic friendship. This 
isn’t a narrow and dangerous game of who’s in/who’s out, a listing of who is un-American.  Recall 
that this blacklisting was played to the hilt by the McCarthyism of the Cold War Era.  Patriotism 
without the Constitution is a recipe for trouble.  It can make us think that those who dissent or 
criticize are un-American, should shut up or go back where they came from.  Unquestioning loyalty 
for nationalism’s sake is not the Constitution’s idea of loyalty. 

During times of pandemic, recession and social justice conflict like the present, some may see little 
reason to speak more broadly about faithfulness to one’s homeland. But in neighborhoods across 
America we are seeing more flags flying, some at half-mast. Some folks behind those flags are saying: 
we are not only fair weather fans. The republic needs keeping. We have plenty of reason to be down, 
and plenty of injustices to fight, but we are not going to surrender into dividing our house, our 
republic, against itself.
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Chapter Five: Federalism 

Throughout the Articles, we see a balancing and separation of powers not only within the federal 
structure but between the federal government and state governments, as well as between the states.  
Popular opinion may tend to miss how much of the Constitution is about the states rather than just the 
feds in D.C. 

So, what’s your state of mind?  That is to say: What’s your home state, your city or town, your local 
reference point, the place you call home, and what does it look like in your mind’s eye?  At Miami 
University and University of Cincinnati where I teach, students are from the Midwest along with a 
variety of other places: 

“I’m from Chicago.” 

“I’m from New York.” 

“I’m from London, England.” 

“I’m from India.” 

“I’m from Cleveland.” 

“Cincinnati.” 

“Columbus.” 

“Xenia.” 

“Yellow Springs.” 

“Portsmouth.” 

“Monroe.” 

Whether small towns or large cities, the local places we call home shape our lives.  American 
constitutionalism has a geography.  Our home-ness shapes our constitutionalism.  We can drive the 
highways and backroads and see constitutionalism shaped by an immense and varied geography, a 
land, a physical place and places and also by our geographic ideas, how we relate to our urban and/or 
rural roots.  I’m a Midwesterner, from Ohio, and this shapes my constitutionalism.  The wonderful 
American historian John L. Thomas called this: “a country in the mind.”  So where are you from?  
What’s your country in the mind? 

The Constitution doesn’t just hang out around D.C.  (Don’t get me wrong. I’m a D.C. fan, have 
family there and am inspired by D.C.’s museums and monuments.) “Constitution” tends to conjure 
the “Beltway.”  We put on Beltway goggles.  That’s where the usual familiar symbols and images of 
the federal government reside.  But what if we look beyond just D.C. and see American 
constitutionalism in its real variety and scope?  We’d see a voting booth in New Mexico.  We’d see a 
courtroom in rural Ohio.  We’d see a public school board meeting in Appalachia.  We’d see a public 
arts project in Detroit.  We’d see a highway bridge in Kentucky. 
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Our constitutionalism takes in a vast swath of the North American continent, fifty states, a federal 
district, five major self-governing territories and various possessions.  American constitutionalism 
covers 3.8 million square miles and almost 330 million people.  American constitutionalism is 
mega-diverse, from the Atlantic to the Pacific, the Great Lakes to the Gulf of Mexico, latticed with 
winding waterways and epic rivers, encompassing nine time zones, diverse geography, cities and 
towns, parks and wilderness, climates and weather patterns, a massive infrastructure and built 
environment, a gifted natural environment of plants and wildlife. 

When we bring states within the picture frame, we see federalism.  The happy face civics definition of 
federalism is the sharing of power between the state government and the federal government.  But 
what does “sharing power” mean?  What is the reality of federalism in actual practice?   Federalism 
has a very complicated history, far from the congenial notion of “sharing” power.  Federalism is an 
oceanic feature of American constitutionalism.  The relationship between state and federal power is 
always ebbing and flowing, always dynamic, sometimes calm and sometimes erupting in the most 
violent storms in American history.  There has not been one brand of federalism since America’s 
founding.  Federalism has morphed depending on big events in American and world history.  There 
is the federalism of the Founders.  But then came Civil War Federalism, Reconstruction Federalism, 
Progressive Era Federalism, New Deal Federalism, State Sovereignty Federalism and today’s New 
Federalism. 

The Civil War and its causes cast federalism into a chaotic bloodbath between North and South.  
Lincoln refused to accept a fractured federalism where states could break the Union, nullify the actions 
of the federal government and try to justify secession based on the Constitution.  In Lincoln’s view, 
the Union simply could not be broken by the states.  Never in the history of the Constitution was the 
Preamble’s idea of a more perfect Union been put to more brilliant, creative and consequential use 
than by Abraham Lincoln.  Lincoln’s constitutionalism, the Civil War and the Reconstruction 
Amendments, including the Fourteenth, were a re-casting of federalism.  This included the 
elimination of slavery in the states and making the 1791 Bill of Rights applicable (for the most part) to 
the states. 

Before and after the Civil War, geography was destiny, Manifest Destiny, along with its 19th century 
notion that westward expansion was not only destined to happen, but was divinely ordained.  Yet 
divine inspiration theories ran into harsh facts.  Native American removal from the land was a tragic 
chapter in the larger story of America’s massive 19th century expansion, most notably via the Louisiana 
Purchase and western expansion following the war with Mexico.  Adding new states forced the issue 
of slavery and forced the Constitution to finally correct its original sin.  The American historian 
Federal Jackson Turner developed a highly influential if controversial “Frontier Thesis” that westward 
expansion shaped both American democracy and character. 

The story of federalism reminds us that each state has its own story and distinct character: its own 
constitution, government, set of laws, rights and powers, along with its own citizens, demographics, 
geography, boundaries, history, traditions, politics, economy and culture.  American 
constitutionalism includes state constitutions that often mirror the federal Constitution, but also, in 
interesting ways, may go beyond it.  For example, some state constitutions expressly refer to 
education, health care and a healthful environment, while the U.S. Constitution does not use those 
words. 
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America was states before it had a United States Constitution.  The failed experiment of the 1781 
Articles of Confederation tried out the idea of a loose confederation of states rather than a republic 
with a strong central government.  But the loose confederation was like a big family feud.  The 
Founders sought to strike a balance between the powers of the states, state sovereignty, and the 
powers of a strong but limited federal government.  The Tenth Amendment says that powers the 
Constitution did not delegate to the United States or prohibit to the States are “reserved to the States 
respectively, or to the people.” 

After Founding federalism and Civil War federalism came Reconstruction Era federalism, during 
which the tides flowed away from civil rights.  An example is the Supreme Court case of Plessy v. 
Ferguson, which established the separate-but-equal doctrine overturned in 1954 in Brown v. Board of 
Education.  The Progressive Era, the First World War and later the Great Depression shifted the tides 
of federalism yet again with the New Deal Era vastly expanding the powers of the federal government 
and World War II accelerating the change.  During the 1960s, 70s and 80s, much debate surrounded 
whether the balance of federalism intended by the Founders had given way to the so-called “imperial 
presidency” along with too much federal government involvement in peoples’ lives. 

In the 1980s with a Supreme Court led by William Rehnquist, federalism flowed in the direction of 
state sovereignty.  The Court used the Tenth Amendment to carve out zones of state autonomy and 
the Eleventh Amendment to use sovereign immunity as a concept to shield states from some types of 
lawsuits.  The Court also used the Commerce Clause of Article I, Section 8, giving the green light to 
federal regulation of economic activity within the state that substantially affects interstate commerce; 
while giving the red light to federal regulation of non-economic intrastate activity. 

Where is the Roberts Court going on federalism?  It looks like continuing the direction of preserving 
zones of state autonomy.  The Roberts Court will look more to limiting principles to keep federal 
powers within constitutional limits so as to protect state sovereignty.  See, for example, the Court’s 
ruling (Murphy v. NCAA) that allowed states to pass statutes legalizing sports betting.  The Court used 
the Tenth Amendment to say the feds can’t “commandeer” a power that the states have.   

Do we need a New Federalism for 21st century America?  The states, as Supreme Court Justice Louis 
Brandeis said, are laboratories of democracy, each state having a republican form of government 
where citizens of the state and their representatives can initiate legislation and state constitutional 
amendments.  The pluralism of the states can be a strength to address problems on a state and local 
level through the democratic process. 

While the Supreme Court has the power of judicial review to say whether a state law is constitutional, 
it is also true that nine un-elected Justices in D.C. were never intended by the Constitution to be 
policy-making surrogates for the state democratic process.  In 2019 in the case of Rucho v. Common 
Cause, the Roberts Court majority has said that the states will have to decide whether or not they want 
to reform partisan gerrymandering. The Roberts Court majority believes questions of political 
gerrymandering are political questions beyond the authority of federal courts to decide.  This 
state-centered approach to the “who decides” question has disappointed those who looked to the 
Supreme Court to outlaw partisan gerrymandering.  But others see renewed opportunities at the state 
level to press forward to reform gerrymandering in their states. 

On the flip side, while each state has its own voting laws, consider the reality  that foreign powers 
have interfered, are interfering and will likely interfere with our constitutional voting process.  Article 



73 

I, Section 4 of the Elections Clause reserves to the states and their legislatures the job of prescribing 
times, places and manner of holding congressional elections.  But this does not mean that the federal 
government must leave each state on its own to deal with foreign power interference.  Increased 
federal protection and resources against electoral cyber-attacks must be a priority for 21st century 
constitutionalism and voting rights protection.  That is, one of the jobs of a New Federalism is to 
protect that most fundamental right of American citizenship, the right to vote, against new 
technological weapons used by foreign powers to disrupt American democracy. 

The pandemic has created a monumental and new set of tensions and questions for federalism.  What 
are the relative powers and authorities of the states, among and between states, and the federal 
government during a public health crisis.  Typically, health and safety matters are part of the so-called 
police powers of state and local governments that are more proximate to the various conditions and 
circumstances in their local jurisdictions. But today in this crisis, states cannot do it alone. The 
enormity of the pandemic means we need cooperative federalism on a vast scale like never before. Our 
republic needs state and federal cooperation in the coordination of strategy, discovering a vaccine, 
effective leadership, ongoing health care support,  deployment of resources, federal loans to help 
businesses stay afloat and to assist the struggling and unemployed.  

Federalism also has a central role in large controversies like abortion rights as state legislatures test the 
boundaries of the Supreme Court’s so-called “undue burden” test  which asks whether the state’s law 
places an undue burden on abortion rights.  Remember that the Supreme Court gets to decide which 
cases it wants to take.  You don’t get an automatic appeal to the Supreme Court and the Court doesn’t 
issue advisory opinions disconnected from actual cases.  The Supreme Court has the power of its 
docket control.  It can shape the law in controversial areas not only by what cases it wants to hear and 
does in fact decide, but also by saying: We’re not going to hear that case, not going to rule on what the 
state legislature did or didn’t do. In this way, Article III judicial powers shape federalism by checking 
and balancing the reciprocal exercise of powers by state and the federal governments.  

Federalism continues to morph into many different shapes.  Consider for example the way recent and 
current presidents are using executive orders to exercise federal power, especially where the president 
wants to do something that he thinks he can’t get done via Congress, the courts or the states.  
Consider for example the Trump Administration’s executive order about free speech on campus.  Is 
this a necessary order?  What do you think?  Is free speech on campus in need of federal protection?  
Should the state, the public university, be left alone to handle free speech issues on its campus without 
the strong arm of potentially losing federal funds?  Is the executive order really designed to promote 
free speech or to favor a certain type of free speech it likes?  How does an executive order on speech 
impact the higher education principle of academic freedom? 

In another conversation we will consider the environment, the “greening” of our Constitution.  
Suffice it to say here that federalism – i.e. how power is shared between state governments and the 
federal government – is a major dynamic in environmental law and policy.  Different states have 
vastly different environmental issues and laws.  Think California versus West Virginia.  Or Kentucky 
versus Hawaii.  Or Alaska versus New York.  We have a lot of pluribus when it comes to the 
environment.  Yet air and water and other pollution doesn’t stop at the state line sign.  Increased 
balancing and coordinating of state and federal regulatory powers has become a necessity.  For the 
environment, we need unum as well as pluribus. 
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Federalism truly is an oceanic influence in our constitutionalism, ebbing and flowing, changing into 
many forms, and providing new and creative opportunities for dealing with the republic’s most 
pressing issues.
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Chapter Six: Powers 

When we read the text of the 7 Articles that follow the Preamble, one remarkable thing is how much 
those Articles accomplish in so relatively few words. The deed done was nothing less than building a 
republican form of government unlike any other at the time. There’s a famous story about Benjamin 
Franklin who was leaving Independence Hall on the Constitutional Convention’s final meeting day in 
1787 when a bystander asked: “Well, Doctor, what have we got – a republic or a monarchy?” “A 
republic, if you can keep it,” Franklin responded. That quip sums up neatly what Articles I through VII 
do – they frame up a republic, if we can keep it. In this part of our book, we move from the Preamble’s 
whys to the Articles’ hows. Articles I through VII describe how a republic of We the People is to be kept, 
how it is to operate, how its powers are concentrated, limited, and balanced across the legislative, 
executive, and judicial branches, and how the powers of the states will be balanced within a system of 
federalism. 

You’ve heard the familiar phrase “checks and balances.”  But that’s only the surface description of a 
much more intricate interplay of the way the Constitution allocates powers.  For every constitutional 
power, there’s not just one check and balance but multiple ones.  For example, during the historic 
first week of February, 2020, the impeachment trial of President Trump involved a tug of war over 
Article I legislative power and Article II presidential power.  Article III judicial power presided at the 
trial in the person of Chief Justice Roberts who very deliberately checked and balanced his role, 
limiting his involvement, refusing to issue tie-breaking votes, reminding advocates to be civil as the 
world watched the U.S. Senate, and maintaining his impartiality.  The Senate tried two articles of 
impeachment, one alleging “abuse of power” and the other “obstruction of Congress.”  Within each 
impeachment article was the question of how the balance of power between Article I and Article II 
would be struck.  Impeachment itself is a check and balance.  So is the electoral process, i.e., the fact 
that, for the first time in modern American history, the impeachment involved a president up for 
re-election (not the case with Richard Nixon or Bill Clinton).  The Trump impeachment trial thus 
brought into play the constitutional electoral process, with many Senators saying that the voters should 
decide the president’s future in office or not.  This let-the-voters-decide rationale chose one check 
and balance over another: the 2020 election over removal by impeachment. 

While we need more historical distance to assess how the Trump Impeachment will ultimately play 
out, the Constitution, when faced with high stakes politics on fire, does not deliver an absolute, forever 
and final victory to either political faction.  The sole power to impeach was exercised by the House.  
The sole power to try impeachment was exercised by the Senate.  And the power to vote in 2020 is up 
to We the People.   

****************************** 

Let’s step back for a moment and think about powers generally.  What are your powers?  What are 
the limits on your power?  How are your powers alike or distinct?  How many depend on other 
people, on a community or team?  You might think of your powers as being ones of body or mind or 
spirit. 

One of my students came to class every day in his wheelchair.  As I got to know him, he told me he 
played on the college intramural basketball team.  One day he was late to class and explained that the 
elevator to the third floor of our classroom had been out of order.  He had the power to play 
basketball, but not to make an elevator work.  We fixed the elevator problem.  It was a teachable 
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moment for a Constitutional Conversation class to realize that one of their classmates was having 
trouble getting to class.  Sometimes the powers we take for granted in ourselves are not so easy for 
others. 

A paradox of power, whether individual, communal or constitutional, is that humility is powerful.  
Those with the humility to listen gain the power of understanding.  Those who are humbled by loss 
learn that failure is not fatal and winning is not final.  Those who defend the rights of others learn that 
by doing so their own rights are strengthened.  Those who spend power and give it away get new 
powers in return. In Congress, both parties have experienced what-goes-around-comes-around. 
Power changes hands in a democracy. If you overplay it when you have the votes, expect the other side 
to do so when they have the votes. 

We own powerful phones  and use them a lot.  But let’s say that lately we’ve been keeping track of 
how much screen time we spend daily.  We may decide to limit our tech power but expand our other 
powers. We take out the headphones and listen to the quiet and the sounds of nature for a while. We 
put the phone down while we eat.  We limit jazzed-up screen time before bedtime so, as we recharge 
our phones, we let the power of sleep recharge our batteries.  

Consider also how many of your powers come from others, let’s say from an express grant of 
permission from a third party?  An annual parking pass on a busy college campus is a power granted 
from the university to park a car.   There’s the license, the power, granted by the State of Ohio to 
drive my car.  There’s the license and power to practice law granted by the Ohio Supreme Court.  
There’s a license to access certain research and library services online.  There’s voter registration 
granting the power to vote. In countless ways, powers get siphoned out, distributed around, granted 
and withheld, licensed, regulated, used and lost.  

This thought game about powers is a way of realizing that the idea of “power” isn’t static or 
monolithic.  Power is an idea that breaks down into many different forms of relative power 
depending on all sorts of circumstance, some coming from ourselves, some from others, some 
requiring grants of permission, some not, some powers expanding, some contracting.  Powers are 
dynamic forces, always in motion.  Often the boundaries of powers are ill-defined. Even mysterious. 

A young friend of mine has a habit of starting each day listening to positive messages, fifteen minutes 
or so of thoughts and advice for the day.  He explains that, for him, starting the day with positive 
thoughts empowers him to see the day’s to-dos, boredoms or burdens in a different light.  How 
empowering is this daily ritual of his?  Hard to know.  But it works for him and is powerful. 

Types of power, legally speaking, come in different flavors.  Powers may be implied, express, silent, 
reserved, retained, enumerated, separated, checked, balanced and so on.  For a relatable example, let’s 
take a look at an iPhone Software License Agreement.  The first line says: “By using your iPhone, you 
are agreeing to be bound by the following Apple and Third-Party terms.”  Pause.  What was that?  
You mean when I take the iPhone out of the box and use it, I’ve agreed to all Apple’s terms even 
though I haven’t signed the License Agreement?  Yes, that’s right. Apple’s lawyers have drafted the 
Agreement, reserving to Apple and giving itself the express power to say: your use equals consent.  (Note 
to Apple CEO: If you are reading this book, you hereby consent to protect all the digital data and 
privacy rights of the author.) 
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The License Agreement proceeds with other power moves.  It enumerates (specifically lists) the powers 
you have and the ones you don’t.  For example, the license gives you the power to use the iPhone 
software on one Apple-branded iPhone: i.e. the one you bought.  It doesn’t give you the power to 
distribute the software to others over a network of users.  Further, it gives you the express power to 
make digital copies with your phone via the content you store.  But it limits this power, implying that 
other parties may have copyrights/intellectual property rights.  Apple is saying that your license from 
Apple should not be deemed an implied power to violate another person’s copyright.  That would 
potentially get Apple and you in trouble. 

The license agreement goes on to disclaim warranties, saying (in bold type) that your use of the iPhone 
“is at your sole risk and that the entire risk as to satisfactory quality, performance, accuracy and effort 
is with you.”  Evidently, Apple has reserved and retained its power to say: you assumed the entire risk of 
using this super-powerful computer.  

************************ 

The Constitution is of course much more than an Apple Agreement.  But thinking about the 
dynamics and types of power is a good warm-up to constitutional conversation. 

The word “power,” in singular and plural form, is used early and often throughout the Constitution.  
“Power” is the leadoff hitter in Articles I, II and III.  Article I begins: “All legislative Powers…”  
Article II begins: “The executive Power…”  Article III begins: “The judicial Power…”  The 
repetition of the word “Power” adds a three-part symmetry and organization to the first three Articles.  
It establishes a textual rhythm.  Comparatively, the longest list of enumerated powers is in Article I, the 
legislative Powers.  Article I is also placed first in line in the lineup of powers.  This primacy of 
positioning shows that the legislative powers are the ones closest to the powers of We the People.  
Popular sovereignty powers are ordered one, two, three with elected legislators being nearest, 
unelected judges being farthest and the Electoral College presidency in the middle. 

The Constitution uses the word “rights” in the Ninth and Tenth Amendments and “powers” in the 
Tenth Amendment to explain that the people (and the states in the Tenth Amendment) retain certain 
rights and powers.  The Constitution’s Bill of Rights never says this is it, this is every right you have 
and no more.  The Ninth Amendment says: “The enumeration in the Constitution of certain rights 
shall not be construed to deny or disparage others retained by the people.”  The Tenth Amendment 
says: “The powers not delegated to the United States by the Constitution, nor prohibited by it the 
States, are reserved to the States respectively, or to the people.”  Rather than try to express every 
conceivable right and power the people have or will ever have for all time, the Constitution limits the 
powers of the three branches of government, with the people keeping the rest.  Here, we see again, is 
popular sovereignty.  Government by consent of the governed – a government of, by and for the 
people as Lincoln said at Gettysburg.  The Constitution expects rights and powers to be highly 
dynamic forces because it designed a republic to last for the ages. 

The Constitution deliberately pits powers against each other.  If you’ve ever looked at the circuit 
breaker box in the basement of a house, you’ve seen that power flows through a bunch of circuits (to 
the kitchen, upstairs, bathroom, attic and so on) with breakers that check the power flow and stop it if 
it gets over-heated.  Circuit breakers protect houses from burning.  The Constitution’s many circuit 
breakers on many powers protect the republic from burning. 
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Article I enumerates the powers of Congress and also includes at the end the Necessary and Proper 
Clause.  After the list of congressional powers, there is this catch-all power: “To make all Laws which 
shall be necessary and proper for carrying into execution the foregoing Powers, and all the Powers 
vested by this Constitution in the Government of the United States, or in any Department or Officers 
thereof.”  What is necessary?  What is proper?  Note also there is an “and” joining these words.  
Clearly, in a complex 21st century nation, the list of necessary laws is long to say the least.  But a law, to 
be necessary and proper, must be constitutional. 

Over time, and especially as the country has grown in population, geography, scope and complexity, 
the Necessary and Proper language has been a large platform for the creation of a vast network of 
administrative agencies, departments and regulatory law.  America is now debating the 
“administrative state,” some saying government regulation has morphed into a fourth branch of 
government.  At the Supreme Court level, the Roberts Court along with Justices Gorsuch and 
Kavanaugh is debating how much power administrative departments, agencies and officials have 
constitutionally.  Justice Kagan and others have opined that the Court’s conservative majority is 
re-engineering how 21st century American government works through administrative law and process. 

This debate over how much power the Constitution gives to administrative agencies, departments and 
officials is fundamentally about separation of powers.  That is, the more right-leaning Justices are less 
inclined to say courts should defer to administrative agency judgments, actions or presumed expertise.  
Nor, in this view, should legislators give away or delegate their law-making authority and powers to 
non-elected personnel.  Administrative law cases and controversies will continue to be a hot area for 
defining and re-defining constitutional powers. 

What do you think?  Is the so-called administrative state too powerful?  Or not powerful enough?  
Should a 21st century Constitution be interpreted to expand or contract administrative law and 
powers?  As the federal administrative powers expand, what about federalism and the powers of the 
states?  Looking at current events, what are some examples of the branches of government fighting 
over separation of powers? 

Judicial Power 

- Due Process 

The Constitution’s conception of Article III judicial power links closely with principles of due process. 
So we need to understand what due process means if we are to understand judicial power. Due process 
is one of the most enduring ideas of law and justice going back to well before the Constitution.  
Today, principles of due process are a big dynamic in many current contexts. 

Let’s sort out some potentially confusing aspects of due process: first, the idea of state versus private 
action; second, the incorporation doctrine; third, the idea of general due process versus constitutional 
due process; and fourth, the idea of substantive versus procedural due process. 

• State versus Private Action.  The Constitution and its Due Process Clauses (in the Fifth and 
Fourteenth Amendments) limit action by government.  That is, neither the federal nor state 
governments can deprive persons of life, liberty, or property without due process of law.  In 
due process cases, courts sometimes use the words “governmental action” and “state action” 
interchangeably, using “state action” more broadly than a state. 
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The Due Process Clauses generally do not apply to private action between non-governmental 
entities.  The credit card company that put an unauthorized charge of $71 on my card 
yesterday was, sorry to say, not in violation of the Constitution even though it took my money, 
my property, without due process.  It’s a private company. It may have potentially broken its 
contract with me or other laws, but not the Constitution. On the other hand, a public, state 
university that expels a student without due process is potentially in violation of the 
Constitution (as well as state statutes). 

• Incorporation Doctrine. Incorporation is a shorthand term in constitutional law used to describe a 
very long and intricate line of Supreme Court decisions and scholarly debate over the following 
“incorporation question:” does the Bill of Rights apply just to actions of the federal 
government or also to actions of the states? Short answer: to actions of the states (largely). The 
incorporation doctrine brings in, or incorporates, most of the provisions of the Bill of Rights 
through the Due Process Clause of the Fourteenth Amendment making the Bill of Rights 
applicable to the states as well as the federal government. Incorporation has been an important 
theory in many civil rights laws and cases.  The incorporation doctrine developed 
case-by-case, through legal argument and persuasion by advocates and judges, and gives us 
insight into how constitutional judicial interpretation works over time. 

• General Due Process versus constitutional Due Process.  Because due process is an ancient concept of 
fairness and justice, many areas of law that are not necessarily constitutional law involve 
general due process. For example, a contractual grievance and arbitration procedure in a 
collective bargaining agreement between labor and management is based on general due 
process beliefs that say, in effect: the employer can’t fire you without giving you notice of the 
reasons, an opportunity to tell your side of the story and a hearing before a fair and neutral 
decider to determine if there’s just cause for your termination.  This is not, technically 
speaking, the Constitution speaking where the contract is between a private employer and a 
private employee. No governmental action.  It is a general type of due process commonly 
seen throughout law. 

In the work of lawyers, judges and juries, due process is not a one-size-fits-all legal process.  It 
depends on the type of legal dispute. In any given case, we ask: 1) does due process apply? and 
2) if so, what process is due?   Criminal cases and civil cases require different types and levels 
of due process. Generally speaking, this is because the stakes are higher for the individual 
defendant in a criminal case where the deprivations can be life (death penalty) and liberty 
(jail).  Higher stakes generally lead to more due process.  We will see in future conversations 
how death penalty cases can involve decades of due process. 

• Substantive versus Procedural Due Process.  Courts sometimes distinguish between two types of due 
process.  Procedural due process is fairness of process, like a fair trial before an impartial judge.  
Substantive due process is a life, liberty or property right.  Some substantive due process rights 
are expressly stated in the Constitution like freedom of religion.  Some are not expressly 
stated, but are implied, like the right to privacy. 

Here are some, but not all, of the many forms due process takes: 

• A fair trial before a fair and impartial judge; 
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• A fair trial before a fair and impartial jury; 

• Right to representation by legal counsel; 

• An arrest warrant; 

• Warnings of rights before arrest; 

• Discovery of evidence; 

• Right to confront witnesses; 

• Direct and cross examination of witnesses; 

• Rules of evidence; 

• Rules of procedure. 

- Article III Judges and Courts 

The federal judicial power is set forth in Article III of the Constitution. But we also need to keep in 
mind that many more cases and controversies are decided by state and local courts.  The Supreme 
Court of the United States is not the whole constitutional universe. Due process of law involves many 
other types of deciders: administrative law judges, magistrates, state and local judges, referees, private 
arbitrators, hearing officers, public boards and so on.  Juries also have a due process role.  More on 
that later. 

When you read about a Supreme Court decision in the news or if you read the actual decision itself, 
keep in mind that it’s an appellate decision, not the decision of a trial court.  The Supreme Court 
doesn’t preside over jury trials or a trial where an evidentiary record is being made.  Also, the Supreme 
Court doesn’t issue what are called advisory opinions. It decides only cases and controversies. It doesn’t 
originate a case itself and then decide to publish its views or make public policy on whatever topic it 
chooses.  Cases come to the Court with litigants and procedural histories including primarily lower 
court decisions by federal courts of appeals and district courts located in 13 federal circuits across the 
US.  The federal district courts are the trial courts where cases, both civil and criminal, are tried to 
judges and juries. 

Most cases come to the Supreme Court via a petition for a writ of certiorari.  A “cert petition” is a 
request by the party who lost below to have the Court review the case.  The Court doesn’t have to 
accept a cert petition appeal.  In fact, out of about 7,000-8,000 cert petitions a term (i.e. the Court’s 
work time in session is called its “term”) the Court grants and hears oral argument in only about 80 
cases in each term.  The discretionary process of “granting cert” involves judgment calls by the 
Justices after appellate advocacy from litigants.  A litigant trying to have his or her cert petition 
granted will often look for whether lower federal courts are split on an important constitutional issue, 
a “split in circuits” suggesting that the Supreme Court needs to settle the split and provide legal 
guidance.   In addition to cert petitions, there are limited appeals as of right and emergency 
applications to, say, halt a lower court order, set bond, prevent alien deportation or stay an execution. 
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With only about 80 cases a term, a case in the Supreme Court is in rarefied air.  Each case has its own 
record on appeal.  The record consists of the transcript of proceedings below including testimony of 
witnesses and evidentiary materials and exhibits.  The Court also has the written decisions of the 
courts below. The overall question is: was there error below? Did the courts below get it right or 
wrong? Additionally, the Court receives briefs in writing from counsel for the litigants, along with 
so-called amicus or friends-of-the-court briefs in support of one side or the other. 

The Court hears oral arguments before it recesses to decide the case.  Visitors can attend oral 
arguments at the Court.  Also, thanks to the Oyez Project at the Chicago-Kent College of law, you 
can also listen to audio recordings of oral arguments on line. Listeners to oral arguments as well as 
Supreme Court advocates observe that oral argument is like a conversation, a constitutional 
conversation to be sure but still an exchange between Justices and counsel.   Interruptions of counsel 
are frequent as the Justices ask questions and direct counsel to the points that the Justices (individually 
and/or collectively) think are key.  Oral argument isn’t a one-sided monologue by a litigant’s lawyer. 

Deliberations by the Justices in deciding cases and controversies are secret.  The process involves: 
discussion among Justices; making up one’s mind; potentially changing one’s mind and/or that of 
others; researching case authorities; reading briefs; discussing with law clerks; forming a majority 
consensus (or not); and writing majority, concurring and dissenting opinions.  Cases have to be 
decided, if at all, by a majority.  Advocacy, the art of persuasion, happens between Justices, not just 
between the lawyers for the litigants.  Behind closed doors (as it should be in the decision-making 
process) the constitutional conversation continues. 

The Constitution provides in Article II that the president “shall nominate, and by and with the Advice 
and Consent of the Senate, shall appoint… Judges of the Supreme Court…”  The Constitution does 
not specify qualifications for a Justice such as age, etc.  Here’s a fun fact.  A Justice doesn’t have to be 
a lawyer or have a law degree.  James F. Byrnes, a Justice from 1941-42, did not attend law school, 
didn’t graduate from high school and taught himself law, passing the bar at age 23.  (Good luck with 
that.) 

The Constitution doesn’t set the number of Justices. Congress does.  In 1789 the number was six.  
Since 1869 the number has been nine.  A quorum of six is required to decide a case.  Justices hold 
office “during good Behavior,” which means as long as they want to unless impeached which has only 
happened once: i.e. Associate Justice Samuel Chase in 1805 who was later acquitted by the Senate. 

Today there are two topics in the political air about the number and terms of Supreme Court Justices. 
The idea of limiting the terms of the Justices would require a constitutional amendment because the 
Constitution provides for lifetime appointment on good behavior. Such an amendment is unlikely to 
happen any time soon. The idea of increasing the number of Justice beyond 9 would not require a 
constitutional amendment. This idea, also known as “Court packing,” is based on FDR’s famous 
attempt to increase the size of the Court because he was frustrated that a conservative group of older 
Justices was declaring unconstitutional key legislative parts of FDR’s New Deal response to the Great 
Depression. In 2020 before the November presidential election, political advocates of a larger 
Supreme Court of say 11 or 13 Justices (the number would need to be an odd one to avoid even splits 
in voting) are worried that a second term for President Trump combined with potential vacancies 
could mean more Trump appointments. Thus they see a larger Court as a way to ideologically 
counter-balance. 
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The Constitution is more interested in judicial independence than in Court packing.  Without an 
independent judiciary, the Constitution’s checks and balance system doesn’t work.  

Where does the idea of an independent judiciary come from?  It comes first from the ethical principle 
that justice should be fair, impartial and unbiased.  In American history, it comes from the 
Declaration of Independence and the American Revolution. 

The Declaration of Independence authored by Jefferson and acted upon by the Second Continental 
Congress effective July 4, 1776 includes judicial corruption and tyranny prominently within the list of 
grievances justifying independence from the will of George III: 

“HE has obstructed the Administration of Justice, by refusing his Assent to Laws for establishing 
Judiciary Powers. 

HE has made Judges dependent on his Will alone, for the Tenure of their Offices, and the Amount 
and Payment of their Salaries.” 

Here in the Declaration of Independence is the idea of an independent judiciary in masterpiece form. 
You can’t have a true justice system in service of the self-evident “Truths” if judges are dependent on 
a monarch’s will.  Within the greater Declaration is the idea of a declaration of judicial independence 
from an authoritarian will. 

The idea of an independent judiciary travelled (eleven years later) from the Declaration’s composition 
to the Constitution’s composition. In the latter, judges would be nominated by the president and, with 
the Senate’s advice and consent, appointed (Article II).  Federal judges would not be elected in 
political contests.  Once appointed they would hold office during “good Behavior” subject to 
impeachment (Article III). 

The idea of an independent judiciary is not just a sideline concept; it’s integral to the entire design of 
the Constitution.  An independent judiciary was originally designed to be a check and balance on the 
two other types of governmental power in the new republic: presidential power and legislative power.  
An independent judiciary appointed for life tenure on good Behavior would not be (in the 
Declaration’s words) “dependent on his Will alone,” the president’s will.  In fact, the independent 
judiciary would help avoid another George III. 

An independent judiciary would also be a check and balance on the legislature. How?  While the 
legislative branch makes law, it would be the judiciary’s job to say what the law is consistent with the 
Constitution. This power of judicial review is the power to “say what the law is,” as famously stated we’ve 
seen by Supreme Court Justice John Marshall in Marbury v. Madison. When we read the Constitution as 
a whole, we see that judicial review is part of the Constitution’s structure of balancing powers: i.e. the 
idea of an independent judiciary designed to keep the other two branches in check and balance. 
Moreover, while the Supreme Court may review the constitutionality of their actions, the president 
and Congress along with the Court are bound by oath of office to uphold the Constitution.  Oath plus 
watchdog. 

The politicized process of filling Supreme Court vacancies includes heated political debate, with each 
party, the candidates and the public debating what the “ideology” of the replacing Justice should be.  
Keep in mind, however, that the constitutional principle is not judicial ideology, but judicial 
independence.  Some in the debate seem to stand the idea of judicial independence on its head with a 
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notion that the party that wins the presidential election should get the spoils of victory in the form of 
Supreme Court Justices who line up with the prevailing political party.   This is very close to saying 
the opposite of what the Declaration says.  The idea is that judges should not be dependent on the will 
of a monarch, or by extension a political party or a president. 

We’ve seen where the idea of judicial independence comes from. So how real is judicial independence 
in practice?  The federal judiciary as a whole still adheres in good faith to that principle. But, like 
everything else in a republic, not perfectly so.  In the history of the Supreme Court there are many 
instances where individual Justices and the Supreme Court itself steered too far into politics. For an 
example in modern times, recall the highly controversial case of Bush v. Gore in 2000 in which the Court 
in a 5-4 split halted Florida’s vote recount in the presidential election.  Also, the Supreme Court 
nomination and Senate confirmation hearing process is eroding public confidence in the independent 
judiciary.  The current executive and legislative branches evidently see little political advantage in 
educating public opinion about why judges should be independent. 

Over time, the values of a Supreme Court Justice matter more than her or his politics.  Values are 
shaped by more factors than politics: family, life circumstances and experiences, friends, education, 
conscience, temperament, judgment and so on.  For a Justice appointed for life under a constitutional 
oath of office, values include the Justice’s perspective on the Constitution’s values, including the value 
of judicial independence.  As we will see later as we focus on the Roberts Court, these judicial values 
present as a continuum among and between the nine Justices.  This continuum is about which values 
each justice emphasizes in her or his jurisprudence in deciding cases.  This emphasis is dynamic rather 
than fixed.  In other words, the points of emphasis may change depending upon the constitutional 
topic at issue in any particular case or controversy.  Also, the facts and circumstances and context of 
the case make a difference in how the individual justice applies her or his judicial values.  Another 
reason why this is a dynamic process is because Justices, like the rest of us, are human beings whose 
viewpoints change over the years.  Because they have lifetime appointments to their job, Justices 
typically change as they accumulate experience over the years in deciding cases, reaching consensus 
with their other Justices, deepen their understanding of the Constitution, and perhaps become 
specialized in topics that are of most importance to their value system.  For example, a justice may 
when they start out have moderate viewpoints about the death penalty.  Then, over the years, they 
may develop strong views about the death penalty and the cruel and unusual punishment clause of the 
Eighth Amendment.  Or, they may become known among their colleagues as particularly interested 
in this or that topic, for example, religion cases or the Second Amendment. 

This understanding of the continuum of judicial values and their dynamics is more useful in 
understanding how the court really works than labels.  Examples of labels are activism, liberalism, 
conservatism, living constitutionalism, originalism, and textualism.  We should be wary about how 
these labels in public opinion can become sort of code words for political partisanship within divided 
partisan politics outside of the Supreme Court.  For example, the label “judicial activism” has become 
a politicized, generally pejorative term used by both liberals and conservatives depending upon 
whether they like or not a particular decision.  The label “living constitutionalism” has become 
politicized as well and has today lost some of its meaning.  The political labels “liberal” and 
“conservative” are not reliable predictors of how a particular case will be decided by the court.  The 
term “originalism,” associated heavily with Justice Antonin Scalia, is a method of interpretation that 
emphasizes the original public meaning of textual words and phrases at the time they were written.  
The term “textualism” is a method of interpretation that pays close attention to the plain meaning of 
words and phrases in the text, including past precedent and current usage and contexts.  There is 
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nothing particularly ideological about being a textualist, since many serious readers of the Constitution 
pays attention to the text.  In effect, both left-leaning and right-leaning Justices pay attention to the 
text, but interpret it differently at times. 

In the public mind, we tend to hear in the news about a very narrow subset of the 80 or so cases that 
the Justices decide each term.  This can tend to distort the public lens and make it seem like every case 
is an ideological drama of left versus right.  That’s not how it actually works.  Most of the cases that 
the Justices decide are cases upon which they reach considerable consensus and involve relatively 
technical questions of law that are of interest primarily to the particular litigants in the case before the 
court. 

Another way history plays out in American constitutionalism is through stare decisis**, which means “to 
stand by that which is decided.”  Another word for stare decisis is precedent.  Precedent is history.  
It’s a form of applied history.  It involves a case or group of cases that stand for a principle or rule of 
law that can be applied in similar cases going forward. 

But wait a second.  Before we just accept stare decisis as settled wisdom, we might wonder: “Why 
should precedent make a difference?”  After all, some past decisions are just bad decisions.  Why is it 
a good thing to “stand by that which is decided?”  How are we to make progress if we can never 
change rules and precedents?  If stare decisis were an unbreakable rule, then what about the American 
Revolution?  Where would we be now if we stood by what George III decided?  What about the 
Declaration of Independence and its revolutionary words: “whenever any form of government 
becomes destructive of these ends, it is the right of the people to alter or abolish it?”  If the Founders 
had “stood by things decided,” would they have been the Founders? 

The Declaration’s author doubted the whole idea that one generation should bind the next generation 
with precedent.  Jefferson, a person of both contradiction and consistency, seems to contradict the 
very idea of constitutional continuity, writing: “We may consider each generation as a distinct nation, 
with a right, by the will of its majority, to bind themselves, but none to bind the succeeding generation, 
more than the inhabitants of another country.”  Is Jefferson’s view just old stuff?  Maybe not.  
Maybe each generation wants to break from the past and invent some stare decisis of its own. 

Stare decisis looms large in judging.  Judges decide cases and controversies.  “Cases and controversies” 
are magic words in Article III when it comes to understanding judicial powers.  We’re not just talking 
here about the Supreme Court.  Judges all over America at all levels of local, state and federal courts 
apply legal precedents to decide cases and controversies, day-in-day-out in the common administration 
of the U.S. justice system.  Precedent is a big, practical tool in the nuts-and-bolts job of deciding cases 
and resolving disputes.  Not just deciding them, but doing it fairly in a way that maintains public 
confidence in what judges do. 

Imagine yourself in court standing before a judge waiting for her decision in your case.  Do you want 
the judge to follow the law?  Do you want a judge who has read past precedents and understands 
cases that apply?  Or are you okay with the judge being totally arbitrary and making up new rules you 
had no idea would apply to your case? 

** I’m generally not a fan of using Latin words in the law because: (1) my Latin is pathetically limited; (2) very few law clients 
or judges are interested in Latinized legalese; and (3) who talks like that? 
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Experience has shown that law needs some stability and predictability for citizens to have faith and 
confidence in it.  But history also shows that, at times, new legal ground must be broken.  Justice 
sometimes needs an earthquake equivalent.  Like the landmark case of Brown v. Board of Education.  
Once upon a time before Brown, the accepted stare decisis was the separate-but-equal doctrine.  Black 
children and white children could be legally segregated in separate public schools.  Brown decided that 
the separate-but-equal doctrine could no longer be reconciled with the constitutional principles of 
equal protection of law. 

So, as important as precedent is, there are times when judicial decisions should and do swim away to 
new shores.  Rarely are two cases exactly alike, so judges first try to distinguish cases and parse out how 
the present case is like or unlike a past precedent.  But if distinguishing a case doesn’t do the job, 
courts sometimes have to overrule precedent.  Higher courts like the Supreme Court can go beyond 
distinguishing precedent.  (Lower courts are more bound to follow the precedents of higher courts in 
their jurisdictions.) 

The process of overruling precedent should be a reasoned process.  Courts can’t just overrule 
precedent willy-nilly because they feel like it or because they like the outcome better without that pesky 
precedent hanging around.  They need serious reasons to overrule precedent, explaining why, 
analyzing hard questions like: 

• What was the quality of the precedent’s reasoning? 

• Is the precedent still workable for the courts to apply? 

• Is the precedent inconsistent with other cases? 

• Is there a new understanding of the facts? 

• If we overrule the precedent, will it cause disruption and harm to many people who have relied 
on the precedent for a long time? 

The more important the precedent, the more consequential it is for a court to overrule it, and the more 
controversial.  You may recall how the 1973 case of Roe v. Wade and the abortion controversy was in 
the mix during the tumultuous confirmation hearing of Justice Kavanaugh.  Some questioning 
Senators wanted to pin Justice Kavanaugh down under oath on whether he would overrule Roe v. Wade.  
Smart Supreme Court nominees practice (and rightly so) how to avoid getting pinned down on how 
they would decide specific cases if confirmed.  Politicians at the confirmation hearings who try to 
extract political promises aren’t being very constitutional.  The constitutional idea is that fair and 
impartial judicial independence should prevent a nominee from pre-promising to politicians how he or 
she would decide a specific case or controversy that she or he may face as a Justice if confirmed by the 
Senate.

Regardless of the ism, judging at the Supreme Court level involves creative problem-solving and 
putting together a judicial majority if you can.  Creative constitutionalism throughout the Supreme 
Court’s history has involved legally innovative ideas used to reconcile conflicting arguments.  That 
said, there’s a line between creative constitutionalism and judge-made law.  Judge-made law sidesteps 
the separation of powers between the judiciary and legislature.  Creative constitutionalism is about 
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solving legal problems within the necessary flexibility of legal reasoning and principles, especially if 
you’re trying to muster a majority. 

Adherence to constitutional values, principles, text and the rule of law means sometimes that a judge 
has to make a decision that he or she does not agree with personally. For example, when the Supreme 
Court reviews the constitutionality of legislation, a Justice may decide to uphold legislation that he or 
she thinks is lousy as policy.  Or in a criminal case a Justice may unhappily set a criminal free because 
the search and seizure of evidence used to convict was flawed.  This is one of the most difficult parts 
of judging and one of the hardest concepts for We the People to accept.  How can a judge uphold a 
law or a lawyer defend a person or idea that she or he doesn’t agree with? 

The answer goes back to the idea of due process, the rule of law and the separation of powers into 
judicial, legislative and executive powers.  America declared its independence from a system where a 
king’s authoritarian will is the law; and so, as the saying goes, we’re a government of laws, not men.  
Those whose job it is to administer justice are duty-bound to decide cases not according to their 
personal interests, preferences or whimsy but according to law.  Moreover, whether an unelected 
judge thinks a law is good policy or not is beside the point.  This leads us to the idea of judicial 
restraint. 

Judicial restraint is easier to state than to practice.  It means that strong-minded Supreme Court 
Justices have to remain mindful that the People didn’t elect them, they are not the president, and they 
are not the Congress. We can say this without any disrespect to the Constitution or the Justices. The 
Constitution certainly gives judges a lofty responsibility, but it’s a role of separated power that has to 
be played with humility and balance.  As a reminder, the original Constitution put a lower case “s” in 
supreme Court.  In a republic of checked and balanced power, nobody gets to be king: neither the 
president, the Congress nor the courts.  Upholding the Constitution is a shared duty, owed by all 
three branches of government. 

Judicial restraint or what we might call judicial humility has a variety of forms in the constitutional 
conversation.  We can summarize these forms conversationally as follows: 

• Democracy’s work in progress: “Let the People keep working on it without the Court jumping 
in.” 

• Scope of ruling: “Don’t make this ruling broader than it needs to be to decide this case.” 

• Federalism and deference to States: “Let the states work this out.” 

• Lower court process: “Let the lower courts keep working through this.” 

• People’s choice: “That’s the law the People passed. I may not like it but it’s okay for the People 
to pass laws that are constitutional but not great policy.” 

• Conversation killing: “If the courts dominate the conversation, what will that do to the 
People’s interest in participating in the conversation?” 

• Fallibility: “Judges are sometimes wrong, change their minds, reverse themselves. Maybe the 
People or Congress are more right than divided Justices on this or that point.” 
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The flip side of judicial restraint is that the Constitution includes judges in the shared responsibility to 
say “this is” or “this is not” what the Constitution requires.  Basketball games needs referees even 
though we don’t agree with all calls.  We may yell “Let ‘em play the game ref!” when the ref blows the 
whistle too much or “You’re crazy ref!” at calls we think are bad.  We hate it when our team loses 
because of a called foul.  We want to win or lose on the merits, on whether the buzzer beating 
three-pointer goes in.  Sometimes the constitutional refs need to call foul.  Sometimes they need to 
let the players play ball.  Knowing the difference is what the Constitution expects of judges. 

Before we leave the idea of judicial humility, let’s add this question.  When you read the Constitution 
as a whole, do you hear humility in the constitutional tone?  It speaks of “Powers.”  But do you hear 
in its voice the tone that power is absolute?  Or do you hear the tone that power is always relative and 
contingent on other powers, rules and authorities? 

Finally, before Supreme Court Justices take the bench to hear oral argument, there is a robing ritual 
where the Justices convene, put on the black robes and shake hands.  If there is such a thing as a 
pre-game locker room, this would be it.  Neither law nor Constitution requires Justices to wear black 
robes.  But this voluntary ritual is constitutionally symbolic.  The black robe is the Constitution’s 
robe, the symbol that a Justice serves not himself, herself or any other authority more than the 
constitutional authority and oath of office.  It’s necessary but not sufficient in an open society and 
democracy for a Justice personally to believe he or she is true to the robe.  In addition to that, by 
words, actions and judgment, the Justice has a duty to maintain public confidence in the robe. 

Legal advocacy is the art of persuasion.  Rules of law aren’t self-implementing. They involve the 
imperfect human agency of lawyering. 

To say advocacy is an art is not to say it’s always pretty.  Advocacy has as many different forms and 
styles as there are advocates.  Part of a career lawyer’s professional growth involves figuring out what 
form of advocacy is the best fit with who you are, and what form works best for your clients and your 
chosen practice area. 

The adversarial process in law is a variation on the marketplace-of-ideas theme discussed in our speech 
conversation.  Ideally, truth and justice arise from the advocacy of plaintiff versus defendant and the 
competition of facts, rules, arguments, ideas and emotions within the context of due process of 
law.   Whether the forum is a court, an administrative agency, a hearing, an arbitration, a mediation, a 
negotiation or other dispute resolution process, advocacy has a role.  The advocacy work of a lawyer is 
to listen, explain, communicate, research, study, speak, write, argue, analyze, persuade and otherwise 
seek to achieve within professional and ethical boundaries his or her client’s goals. 

Supreme Court decisions often reflect the advocacy of the litigants and their lawyers trying their best 
to move the Court this way or that.  The best Supreme Court advocacy is often intellectually creative, 
where creativity is a process of putting together the strongest truthful case for the client’s claim, 
defense or position. 

The art of advocacy, in addition to lots of hard work, involves five aspects:  inspiration, composition, 
focal point, balance and craftsmanship.  The advocate has to organize all the facts and law into a 
persuasive whole, a unified composition.  Especially in important cases, there’s an inspiration related 
to the felt need for justice on one side or the other.  Every case also has a focal point or points of 
emphasis, the main issues and most important things.  The advocate seeks to persuade the decider 
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that his or her client’s position is the one that rightly balances the scales of justice.  Finally, advocacy 
includes quality work and craftsmanship, especially in written and verbal presentations. 

The Roberts Court 

In constitutional history, certain Supreme Courts take on the name of the court’s most influential chief 
justice.  For example, the Supreme Court of Chief Justice Earl Warren became the Warren Court 
from 1953 to 1969.  Sandra Day O’Connor, appointed by Ronald Reagan in 1981 and the first woman 
on the Court, became the influential swing vote during her 24-year tenure on what some called the 
O’Connor Court.  In 2020, at the end of the Supreme Court term, it has become doubly clear that this 
is the Roberts Court, with Chief Justice Roberts being not only the most influential Justice, but the 
most influential constitutional figure in the United States today.  The following is a list of the nine 
current Justices including their dates of appointment and by which president each was nominated: 

• Chief Justice John Roberts.  He was nominated by George W. Bush in 2005 initially as an 
associate justice to succeed the retiring Sandra Day O’Connor.  President Bush instead 
nominated Roberts for Chief Justice when Justice William Rehnquist died before Roberts’s 
confirmation hearings began. 

• Associate Justice Clarence Thomas.  He was nominated by President George H.W. Bush 
in 1991 to succeed Thurgood Marshall and is the second African-American to serve on the 
court.  He became the longest-serving current justice of the court upon the retirement of 
Anthony Kennedy in 2018. 

• Associate Justice Ruth Bader Ginsburg.  She was nominated by President Bill Clinton in 
1993 and become the second of four women Justices to be confirmed after Sandra Day 
O’Connor. 
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• Associate Justice Stephen Breyer.  He was nominated by President Bill Clinton in 1994. 

• Associate Justice Samuel Anthony Alito, Jr..  He was nominated by President George W. 
Bush in 2005 and has served since 2006. 

• Associate Justice Sonya Sotomayor.  She was nominated by President Barack Obama in 
2009 and is the first Hispanic and Latina member of the court. 

• Associate Justice Elena Kagan.  She was nominated by President Barack Obama in 2010 
and is the fourth woman to become a member of the court. 

• Associate Justice Neil Gorsuch.  He was nominated by President Donald Trump in 2017. 

• Associate Justice Brett Kavanaugh.  He was nominated by President Donald Trump in 
2018. 

Another reality about the Roberts Court in addition to Justice Roberts being a pivotal influence is that 
we should not place rigid liberal and conservative labels on all Justices.  If we analyze the cases at the 
end of the 2020 term, we see that the Court decided 53 cases, which is the fewest number of cases it 
has decided since 1862.  Part of this is due to the fact that the court reserved decision on a number of 
cases until next term.  Part of this is due to the fact that the pandemic caused the cancellation of oral 
arguments before the Supreme Court, which has not happened since 1919.  And for the first time in 
the history of the court, the Roberts Court used the wonders of modern technology to conduct 
telephonic oral arguments between litigants.  This technological advance also included the ability of 
the public to listen to live audio for the first time. 

Part of the power of the chief justice derives from his or her ability to assign who writes the majority 
opinion if and when the chief is in the majority.  If the chief is in dissent, then the majority opinion is 
assigned by the most senior Justice in the majority.  In 2020, Chief Justice Roberts assigned the job of 
writing majority decisions in a very important set of cases. 

It’s more useful and accurate to think about the Roberts Court as a continuum of judicial values rather 
than a simple binary categorization as liberal or conservative.  You can visualize a continuum with 
arrows pointing right and left.  On the far right would be Justices Thomas and Alito.  Moving left, 
but still on the rightward side is Justice Kavanaugh, who at the time of this writing just completed his 
first full year on the bench.  To the left of Justice Kavanaugh is Justice Gorsuch.  Justice Gorsuch is 
writing some surprising opinions that line up with the more left-leaning Justices.  To the left of Justice 
Gorsuch is Chief Justice Roberts who, in a number of cases during the 2020 term, showed himself 
willing to side sometimes with the leftward Justices and sometimes with the more rightward Justices.  
To the left of the Chief are Justices Breyer and Kagan.  Finally, to the left of them at the farthest 
extent of the continuum on the left are Justices Ginsburg and Sotomayor.  We will save until later a 
more detailed review of some of the most important decisions from the Court in 2020.  For present 
purposes, the main takeaways are the continuum nature of the Court very much within the leadership 
sphere of John Roberts. 
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Within that leadership sphere is the evident determination by the Chief to restore public confidence in 
the court, show that judicial independence is still alive and well, and a refusal to be seen as compliant 
with the wishes of the Trump Administration.  While he has been very cautious not to get pulled into 
public disputes or warring tweets with the President, Justice Roberts has used the rule of law and the 
Constitution to demonstrate that it is the court’s job to say what the law is, following the direction of 
Chief Justice John Marshall. 

There is evidence after the conclusion of the Court’s 2020 term that the work by the Chief and his 
colleagues has restored some measure of public confidence in the institution.  A Gallup poll in August 
2020 has found that 58% of Americans approved of the Justices’ performance after the Court 
concluded a significant term during which it expanded LGBT rights, gave religious schools more 
access to state funds, and exposed President Trump to criminal investigation for possible financial 
crimes in New York among other decisions.  This is significant because it is the highest approval 
rating the court has earned in 11 years.  The poll also found that there was little difference of opinion 
among Democrats, Republicans and Independents.  It included a rise in Democratic approval to 56% 
from 38% in 2019.  At the same time, Republican approval fell to 60% from 73%.  Approval among 
independents rose to 57% from 54%.  A December 2019 Wall Street Journal/NBC News survey found 
that the Supreme Court enjoyed the highest public confidence of major American institutions.  49% 
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said they had a great deal/quite a bit of confidence in it while an additional 42% had some confidence 
in it. 
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Chapter Seven: Education, Arts & Science 

In Article I, Section 8, the Constitution declares one of its most important civic virtues and purposes: 
“To promote the progress of science and useful arts.”  Many Americans, perhaps even many lawyers, 
don’t realize that our Constitution has this Arts & Science Clause.  The world’s longest running 
written Constitution was designed to promote arts and science progress that would both sustain and 
be sustained by a republican form of government.  The Constitution linked the progress of the 
republic to promoting the progress of arts and science.  To the Founders, “arts” meant much more 
than Gilbert Stuart portraits and “science” meant much more than Ben Franklin’s lightning kites.  To 
the Enlightenment Era, arts and science worked together in a powerful symbiosis: they were 
complementary ways of knowledge, discovery and progress for a novus ordo seclorum, a new order of the 
ages, inscribed on a useful work of art the Great Seal of the United States. 

Science in the Enlightenment Era included seeking to understand the natural world through reason, 
observation and experiment.  Arts, aka the liberal arts or humanities, broadly included visual and 
performing arts, history, government, literature, theology and philosophy, communication arts and so 
on.  Progress in arts and science was the education of We the People, not only individual education, 
but also collective learning for the general welfare.  Today we call this STEAM education: science, 
technology, engineering, arts and math.  The core principle of popular sovereignty presumed that 
growth in knowledge and civic virtue among the people was a necessary condition for the new 
republic’s more perfect union of justice, domestic tranquility, common defense, general welfare and 
securing the blessings of liberty.  “Civic virtue” meant balancing self-interest with the common good.  
Without that, it would make little sense to stake a republic’s future on the sovereignty of common 
people. 

American progress was envisioned as a dynamo: science would add the technological know-how; the 
humanities would add the values of civilization; the republican form of government would check and 
balance powers; and the people’s creative energy and innovation would spread across the 
still-unexplored American continent, creating a new geo-political player on the world stage.  These 
were and still are monumental expectations.  From today’s hindsight of two-hundred plus years, we 
know that the imperfect 1787 Constitution, with its exclusion of blacks, women and others, had a long 
way to go, a Civil War to fight, 27 Amendments and untold unfinished business.  But the 
world-changing experiment, the new order of the ages, had begun and is still going. 

It’s ironic that a constitutional purpose so boldly stated in text, word choice, structure, historic context 
and intent should be forgotten today.  The Arts & Science Clause is not shy: “to promote the progress 
of science and useful arts.”  This is the only place the Constitution uses the word “progress,” a 
far-reaching idea throughout American history, including the ideal that every citizen should have the 
opportunity to succeed, aka the American Dream.  The words “to promote” double down on the idea 
of progress.  The history and surviving notes of the 1787 Convention show that the Arts & Science 
Clause was a non-controversial meeting of the minds among delegates.  The record is silent on any 
discord or debate around the principle of arts and science progress.  The Founders were so convinced 
of the necessity of arts and science progress that they took it for granted that future generations would 
see the interdependence of civic progress and educational progress. 

In its text, historical context and principles, the Constitution links the Arts & Science Clause to the 
General Welfare ideal stated in the Preamble and repeated in Article I.  The Arts & Science Clause 
echoes the Preamble’s list of purposes.  This General Welfare link ties the common good to arts and 
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science progress.  The Arts & Science Clause today is sometimes misinterpreted as being only 
relevant to intellectual property law.    The Founders did not intend that the only means to promote 
the progress of arts and science in America was via copyrights and patents. On the one hand, 
protecting the intellectual property of the maker and inventor was and is conducive to innovation and 
progress since it provides commercial, property and other incentives to invent. On the other hand, the 
founders understood that intellectual property rights have limits like all other rights, must be checked 
and balanced legally,  and should not stifle competition and innovation by granting an absolute and 
forever form of monopoly or protectionism. Monopoly, to the founding generation, smelled like the 
perquisites and privilege of monarchy which they had experienced as tyranny and fought a war to 
overcome. Thus the founders made the Arts & Science Clause part of the whole composition, seeing 
this as a fundamental and primary constitutional purpose to serve the general welfare, far exceeding  
intellectual property rights. 

“George Washington” sketch by Bruce Petrie 

George Washington was not only the indispensable military leader, but also a Cincinnatus-like figure 
who left the battlefield, refused to turn his presidency into a perpetual monarchy, and returned to the 
artful architecture of Mount Vernon and higher education.  He wrote: “The Arts and Sciences, 
essential to the prosperity of the State and to the ornament and happiness of human life, have a 
primary claim to the encouragement of every lover of his Country and Mankind.”  About arts and 
science education, he put his money where his mouth was, making a large gift to endow the future 
Washington and Lee University. 
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“Thomas Jefferson” sketch by Bruce Petrie 

Thomas Jefferson – statesman, architect, draftsman, scientist, explorer – called freedom “the 
first-born of science.”  “Architecture is my delight,” he said, drawing over 600 remarkable designs 
including the University of Virginia Library and Monticello.  He saw arts and science as fostering a 
revolutionary American mindset of ingenuity and creativity.  He wrote to John Adams: “Science has 
liberated the ideas of those who read and reflect, and the American example has kindled feelings of 
right in the people.  An insurrection has consequently begun of science talents and courage against 
rank and birth, which have fallen into contempt.”  Jefferson’s Lewis and Clark Corps of Discovery 
was America’s first continental science and arts exploration into geography, geology, native arts, 
fossils, flora and fauna. 

“John Adams” sketch by Bruce Petrie 

John Adams saw arts and science progress through an inter-generational lens, writing to his wife 
Abigail: “I must study Politicks and War that my sons may have liberty to study Mathematicks and 
Philosophy. My sons ought to study Mathematicks and Philosophy... in order to give their Children a 
right to study Painting, Poetry, Musick, Architecture.”  Adams co-founded the American Academy of 
Arts and Sciences in 1780, whose members included Washington, Franklin, Jefferson, Hamilton and 
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many others, and continues today with over 5,000 members, including more than 250 Nobel laureates 
and 60 Pulitzer Prize winners. 

Ben Franklin personified the idea of arts and science progress, a world famous scientist, inventor, 
printer, writer, wit, diplomat and statesman.  Both the arts side and the science side of Franklin’s brain 
were in full gear.  The art side of his brain turned the carved, gilded sun on the back of George 
Washington’s chair at the Philadelphia Convention into a famous metaphor for the republic’s rising 
sun.  An excellent draftsman, he sketched the first political cartoon published in an American 
newspaper: the segmented “Don’t Tread on Me” snake. 

The son of John Adams, John Quincy Adams, was an Arts & Science one-term constitutionalist who, 
after a presidency, went on to fight courageous battle against the slave powers as a Congressman.  He 
used the First Amendment to fight against the “gag rule” where slave powers sought to gag speech 
opposing slavery.  John Quincy Adams brought his anti-slavery argument to the Supreme Court in 
the famous Amistad case, winning the freedom of slaves captures on a ship in 1839.  He also brought 
the Arts & Science Constitution message to the new west, to Cincinnati, dedicating in an oration to 
thousands the Cincinnati Observatory, which still operates as a public observatory today in Mount 
Lookout. 

The First Amendment’s principles of free speech, expression and association promote the free and 
creative inquiry essential to artistic and scientific exploration and discovery.  The Constitution’s Arts 
& Science Clause also dovetails with the egalitarianism of the Fourteenth Amendment, with creativity 
arising from a diversity of American talent across race, gender, color, creed, origin or circumstances.  
American arts have been the most inclusive of tents for free and creative expression, with people of 
color and cultural pluralism adding many masterpieces of vocal, performing, literary, musical and 
visual accomplishment to American culture.  

American history has shown that arts and science progress, if it is to be real human progress, must be 
an and – that is, a progression of constitutional civic virtues keeping pace with technological, industrial 
and commercial gains.  Americans have used the humanities to help mediate the human and moral 
implications of our ever-changing technology.  Time and time again, from the atomic bomb to the 
computer, thoughtful Americans throughout history have asked whether we would be the master of 
our inventions, or would they master us. 

In 1964, Dr. Martin Luther King, Jr. used his acceptance lecture for the Nobel Peace Prize to focus on 
what he called the “lag” between our technologies and humanitarian values.  He warned that science 
progress in our constitutional democracy had run ahead of arts progress in that most important of arts: 
what he called “the art of living together as brothers.”  Dr. King acknowledged America’s 
“spectacular strides in science and technology,” but also warned against “a sort of poverty of the spirit 
which stands in glaring contrast to our scientific and technological abundance.”  Dr. King continued: 
“The richer we have become materially, the poorer we have become morally and spiritually.  We have 
learned to fly the air like birds and swim the sea like fish, but we have not learned the simple art of 
living together as brothers.” 

Dr. King used the arts of language, history, moral persuasion, nonviolence and the witnessing eye of 
nation-shocking black-and-white photography to help reshape the American Constitution.  President 
Kennedy said of Winston Churchill: “He mobilized the English language and sent it into battle.”  So 
did Abraham Lincoln, and so did Martin Luther King, whose I Have a Dream speech is among 
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America’s greatest masterpieces of constitutional art.  His vision saw an integration of all peoples 
through an integration of the complementary strengths of arts and science. 

With each new scientific leap forward have come new humanitarian challenges.  Opioids enable 
life-saving surgeries or life-destroying addiction.  Artificial intelligence enables leaps-and-bounds 
efficiencies, but to what ends?  Smartphones, powerful fusions of art/design and science/tech, enable 
vast networks of communication, but to what end?  Smartphones didn’t just happen overnight, but 
only after decades of American arts and science research, development, public and private financing, 
higher education investment, a stable democracy, and the risk-taking, work and creativity of We the 
People. 

Our Arts & Science Constitution is now at the dawn of the Visual Age it helped create.  Democracy 
has, despite all its challenges, been an essential environment for the 21st Century’s tech revolution.  
The next generations are intensely visual, consuming imagery like no other time in history.  We are 
witnessing our Visual Age of social media transforming American business, law, medicine, education 
and culture.  Will our technologies – with both a light and a shadow side – make us, and the next gen, 
better citizens?  If American arts and science work together, if we and the next generations find new 
ways to promote our arts of sister-and-brotherhood, if we use technologies to visualize rather than 
erode our better civic selves, just imagine the progress we can make. 

If and when the world’s best science discovers a coronavirus vaccine, it will be among the most 
remarkable achievements of science and the humanitarian arts the modern world has ever witnessed. 
We can thank the Arts & Science Clause. The present uncertainty and hardships can make it hard to 
muster hope and imagination around a pandemic-ending vaccine. Being a friend of the Constitution, 
like promoting the arts and science progress, requires imagining a better world. 

While the Constitution never uses the word “education,” promoting the progress of arts and science 
and educating We the People is fundamental to popular sovereignty.  Education and popular 
sovereignty go hand in hand.  If We the People are the constitutional source of power, can ratify and 
enact the Constitution, can amend it and even get rid of it, doesn’t this imply some level of trust in the 
educability and character of the people? If the opposite were true, if no faith should reasonably be 
placed in an educated citizenry, why would you ever design a government based on popular 
sovereignty? The Constitution entrusts the republic to educated voting. If voting is the way We the 
People are supposed to express their will and choose their representatives, it follows that a vote needs 
to be informed.  The right to vote suggests structural confidence in the capacity of people to listen, 
learn, debate, deliberate and choose. 

Another action the Constitution expects of an educated citizenry is jury service.  The Constitution 
designs juries of our peers to make life-altering decisions about liberty.  Juries are a check and balance 
on the power of the state to declare guilt or innocence, send to jail or set free, send to death or spare a 
life.  If you imagine being the accused sitting in a chair in a courtroom, heart pounding and looking 
nervously at a collection of fellow human beings who will decide your guilt or innocence, would you 
hope they are educated enough to follow the points that your lawyer is making on your behalf?  Do 
you want them to be rational and thoughtful or arbitrary and capricious?  Do you hope they are 
listening and can tell the difference between fact and fiction? 

There is also an expectation of education in the constitutional idea of armed service and the common 
defense.  Armed service requires education, especially in a republic where every power, including 
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military power, is checked and balanced so as to preserve popular sovereignty over tyranny. During the 
Founding Era, there was suspicion and debate over the idea of a standing army controlled by a 
centralized federal government.  A standing army, to skeptics and opponents in Colonial America, 
would vest too much power over the people in the hands of potential tyrants.  Wasn’t the British 
Army and George III proof enough?  If citizens and taxpayers are going to entrust the military to 
provide for the common defense we want this military power and weaponry in the hands of trained, 
disciplined, and educated men and women. 

On January 17, 1961, President Dwight Eisenhower, a man whose military service was surpassed by 
few others in American history, warned: “In the councils of government, we must guard against the 
acquisition of unwarranted influence, whether sought or unsought, by the military-industrial 
complex.”  Military power joined with industrial influence would, in the new world of vast weapons 
technology, need the counter-balancing check of an aware, informed, involved and virtuous citizenry. 

Education is also fundamental to First Amendment rights.  The freedoms of religion, speech, press, 
assembly and petition all convey a belief that popular sovereignty is a faith well-founded. Arts and 
science progress, voting, jury service, military service, free speech and the encompassing idea of 
popular sovereignty all suggest that education is everywhere on the Constitution’s mind.  Still, we 
come back to the fact that the text doesn’t actually say the word education.  Why? 

Federalism is one reason why.  The Constitution sees education in the form of public schooling as a 
central purpose for state and local governments.  The Northwest Ordinance, enacted in 1787 and 
renewed in 1789, called for a public university and proclaimed: “Religion, morality and knowledge 
being necessary to good government and the happiness of mankind, schools and the means of 
education shall forever be encouraged.”  The Northwest Ordinance and its territory, covering all of 
the modern states of Ohio, Indiana, Illinois, Michigan, Wisconsin and northeastern Minnesota, made 
explicit the relationship between education, good government and the general welfare.  Education 
was envisioned as primarily a state and local function.  As such, education would depend on a 
cooperative and balanced federalism.  The management and control of state and local public schools 
would come reside in locally-elected boards of education, a form of popular sovereignty at the local 
level, close to the people the schools would serve. 

If public education is mainly for state and local government, the missing word of education hasn’t 
prevented the federal government from putting a large handprint on public education through federal 
funding, federal legislation, federal administrative agencies and federal judicial decisions.  A major 
focus of these federal education laws has been anti-discrimination.  These include Title IX which 
prohibits sex discrimination in federally-funded programs, the Individuals with Disabilities in 
Education Act which requires special education children to receive “a free and appropriate public 
education,” and federal laws prohibiting employment discrimination.  The anti-discrimination theme 
of federal involvement in education relates to the Fourteenth Amendment.  While silent on 
education, the Fourteenth Amendment requires equal protection.  Even though education is for 
states, public education in America has been profoundly shaped by federalism, especially in the area of 
discrimination. 

What do state constitutions have to say about education?  Let’s take an example and look at Ohio’s 
Constitution side-by-side with the federal Constitution.  The Buckeye State, part of the Northwest 
Territory, devotes an entire article, Article VI, of its Constitution to the topic of education in six 
sections.  The key phrase is: “The General Assembly shall make such provisions, by taxation, or 
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otherwise, as, with the income arising from the school trust fund, will secure a thorough and efficient 
system of common schools throughout the state;...”  The simple-sounding words “thorough and 
efficient” have led to thoroughly voluminous legal, legislative and political wrangling.  In a line of 
cases known as DeRolph, the Ohio Supreme Court agreed with claims by Ohio’s poorer school districts 
that school funding in Ohio was unconstitutional due to deficiencies in both “adequacy” and “equity” 
of funding.  This led in 2009 to the Ohio General Assembly’s major re-work of Ohio’s school funding 
system. 

Let’s look at another word in the Ohio Constitution education article: the “t” word of taxation.  
Taxation is supposed to be a means for the securing of a “thorough and efficient system of common 
schools.”  Yet in Ohio and other states, tenacious inequalities and disparities exist in school funding 
between schools in wealthy districts versus schools in poor districts. Two words have been important 
in school funding cases: adequacy and equity.  Adequacy speaks to the sufficiency of funding; equity 
speaks to disparity in funding between schools.  Let’s say hypothetically there was plenty of 
tax-generated money to run a school.  Does that mean the school will be thorough and efficient?  
Based on your experience, what other factors influence the quality of education? 

The promotion of arts and science progress depends not only on our schools and universities but also 
on our continuing educations. One of the values of higher education is learning how to learn. Our 
educations don’t begin and end at the schoolhouse gates.  Reading, learning, curiosity and imagining 
enhance life, liberty and the pursuit of happiness.  Befriending the Constitution includes befriending 
your own lifelong education and expanding educational opportunity for others. 
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Chapter Eight: Commerce 

Does the Constitution require the American republic to be based on a particular type of economic 
system: i.e. capitalism? Are alternatives to capitalism such as socialism compatible with the 
Constitution and American constitutionalism? 

Socialism has entered the current political landscape on the left and the right. On the left, the argument 
is that capitalism is broken, that Wall Street billionaires are running the show, that the income gap 
between upper and lower incomes has widened too far, that too many breaks and perks go to the rich, 
that corporations are maximizing profits rather than serving the general welfare. Bernie Sanders 
describes himself as a “democratic socialist.”  AOC or Alexandria Ocasio-Cortez, a member of the 
Democratic Socialists of America, was elected to the House of Representatives in November 2018.  
According to some polling, perhaps a majority of Americans aged 21-29 believe the economic system 
is failing them and that socialism is a potential alternative.  

On the right, the argument is that capitalism isn’t broken but is the engine of American prosperity, that 
corporations and wealth creation benefit society, that capitalism yields jobs and opportunity, that 
products and services improve the quality of life, that free market capitalism undergirds an America 
that must continue to compete on the world stage.  

The left versus right debate around socialism gets confused because public opinion has no generally 
accepted consensus around a clear, working definition of either capitalism or socialism.  So debates 
tend to slide around with loaded labels replacing critical thought.  Decades-old stock phrases like 
“socialized medicine” generate more heat than light in the health care debate.  

During the Covid-19 pandemic, some look at the massive amounts of money the U.S. government is 
spending to shore up the economy and say ‘we are all socialists now’.  During a time of a national and 
global health crisis, the reality of massive, increased federal spending and support for the private sector 
is seen by many people as a necessary responsibility. As one mayor of an American city has quipped: 
the federal government can print money but our city can’t. From the standpoint of governmental 
involvement in the business of American companies, economic pragmatists see a current form of 
capitalism that cannot be a hands-off, laissez-faire, Darwinian model but must respond with loans and 
other supports to help jobs, people and businesses survive during a crisis. 

Socialism isn’t a new entrant on the American stage. The early twentieth century saw a surge in 
American Socialism, with the Socialist Party of America starting in 1901.  American Socialism 
overlaps with the history of the American labor movement. The fiery and influential Eugene Debs ran 
for president as a Socialist in 1920 getting nearly a million votes. An intense wave of early-twentieth 
century radicalism included an eclectic mix of critics of capitalism: labor organizations like IWW aka 
the “Wobblies” under Big Bill Haywood, opposition to World War I, labor-management conflict and 
violence. This led to free speech court cases that shape First Amendment jurisprudence to this day.  
American Socialism continued to morph into many different forms throughout the twentieth century, 
ebbing and flowing in movements like utopianism, 1930’s Communism, 1950’s McCarthyism, 1960’s 
New Left politics and so on. 

A standard dictionary definition of socialism is: a political and economic theory of social organization which 
advocates that the means of production, distribution, and exchange should be owned or regulated by the public.  In 
Marxist theory, socialism was seen as a transitional state between capitalism and communism. 
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We come to our main point in this essay: As the right and left square off in political soundbites about socialism and 
capitalism, neither side refers very much to the Constitution. Neither side spends much time analyzing 
constitutional issues that arise from a choice of one economic system versus another. 
Socialism-leaners aren’t explaining how the Constitution would fit with their argument. 
Capitalism-leaners aren’t explaining how the Constitution fits with theirs. The Constitution is sort of 
left in the corner, ignored, nobody asking it to dance. 

Start with the text.  Does the Constitution use the words capitalism or socialism?  No.  The concise 
text doesn’t explicitly prescribe an economic “ism.”  It doesn’t say: The republic shall be based on 
capitalism.  That said, the Constitution involves text, context and structure that aligns broadly with 
free enterprise and commerce, private property rights and other aspects of a capitalistic model.    

This model involves two historic traditions of thought that co-exist and also conflict in the area of the 
economy and commerce. On the one hand there is the Hamiltonian tradition of a strong central 
governmental role in financial and economic affairs. On the other is the Jeffersonian tradition of 
limited, decentralized government.  The tension continues to this day: when and how should the reins 
on American enterprise be tightened? And when and how should free rein be given?  The 
Hamiltonian versus Jeffersonian tradition exist within the debate over how much and in what ways the 
federal government should support businesses, investment, jobs, unemployment benefits and a host 
of other supports during a staggering public health and economic crisis.  Congress is divided over 
how to exercise their Article I powers, including the power of the purse.  

As we look at the connection between commerce, economics and the Constitution, consider the 
following: 

• Commerce Clauses.  The Commerce Clause in Article I, Section 8 enumerates a broad power for 
Congress: “To regulate commerce with foreign nations, among the several states...”  Suffice it 
to say for our present conversation that the Interstate and Foreign Commerce Clauses imply a 
strong constitutional link between commercial enterprise and liberty.  The Constitution was 
designed in part to enhance the commerce of the republic and create a new geopolitical role for 
the United States on the world stage.  

• Private Property.  In addition to commerce, the Constitution also values private property.  We 
can see this in the Fifth and Fourteenth Amendments’ statement that the federal government 
can’t deprive us of “property” without due process. Nor can it take our “property” for public 
use without just compensation.  

• Limited Government.  If we look compositionally, we see again that the republic was designed as 
a government of limited powers, with powers reserved to the states and the people.  The 
Constitution doesn’t say that all powers of commerce, all free enterprise powers, derive from 
the federal government.  Through the Commerce Clauses, Necessary and Proper Clause of 
Article I and otherwise, the federal government and federal agencies clearly exercise extensive 
involvement and control in the American economy.  That said, despite this vast 
administrative state of law and regulation, the American economy is still fundamentally based 
on values of free enterprise.  

• Corporate Rights.  The corporate rights movement has progressed case-by-case across the 
decades of American constitutionalism.  Corporations (as we discuss in our conversation on 
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personhood) are constitutionally deemed to be “persons” with nearly all of the same rights and 
liberty interests under the Constitution that natural persons have (except voting, 
self-incrimination, and the right to bear arms).  American capitalism is intertwined with this 
constitutionally-protected system of corporate rights.  Keep in mind that unions are 
considered corporate persons as well as for-profit and non-profit corporations. 

• Labor and Employment Law.  Jobs, workers, and workplace conditions are of course central 
players in the American economy.  The Constitution has generated an extensive body of labor 
and employment laws that shape the American workplace, business and the economy.  These 
laws in both the public and private sectors regulate wages and hours, workplace safety, 
minimum wages, taxes, anti-discrimination, unionization, hiring and firing, family medical 
leave and so on.  The National Labor Relations Act and other laws regulate relations between 
management and labor in the private sector.  For example, the Supreme Court used the First 
Amendment in its Janus case to strike down as unconstitutional terms in collective bargaining 
agreements that require workers to pay union dues as a condition of employment.  Individual 
employment rights have a growing zone of protection in American law. 

• Liberty and General Welfare.  See the Preamble and throughout the Constitution. 

In sum, the Constitution and American Constitutionalism contains ideas that are interwoven with 
American capitalism, broadly conceived: 

• liberty interests and the general welfare; 

• a government of limited powers, separated, checked and balanced; 

• interstate and foreign commerce; 

• private property and contract interests; 

• corporate and individual freedoms and rights; 

• employment and labor laws based on freedom and equality; 

• encouragement of enterprise and risk/reward innovation. 

Now, compare and contrast American socialism, which has historically sought: 

• increased public control and ownership of private property; 

• increased governmental ownership of the means of production, distribution and exchange; 

• decreased corporate rights and influence; 

• increased centralization of government control; 

• increased power and influence of organized labor. 
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American capitalism has a long story of achievements and progress… as well as excesses and 
regressions.  The latter are increasingly being questioned by the next generation.  Will American 
capitalism serve the general welfare in the 21st century?  Will the next generations share in the 
prosperity that has existed in prior generations?  Will officers of the largest companies continue to 
receive enormous compensation packages out of proportion to the wages of those who struggle  at 
the bottom?  Will the corporate rights movement that has given corporations almost all the same 
rights as natural persons be balanced by a corporate responsibilities movement?  Will future-looking 
corporations do more to help with challenges like global warming, the opioid crisis, privacy, domestic 
terrorism and discrimination-free workplaces?  These questions are being raised by the next 
generation along with fears of ingrained inequality and diminished opportunity. 

For those who value a continuing next-generation relationship between capitalism and democracy, 
consider that powers like Russia and China are out to prove to future generations that the rewards of 
capitalism can be de-coupled from American democracy and coupled instead with authoritarian 
government.  If American capitalism is to be defended in the 21st century, it will need to defend and 
protect the Constitution.  If capitalism is seen only as a generic economic model that can be separated 
from American constitutionalism and its preambular civic virtues, capitalism will lose a necessary 
connection to the general welfare. A capitalism tone deaf to the Constitution will be more vulnerable 
to the critiques of future generations.  Socialism’s historical and present claims will sound more 
enticing if it can get away with avoiding a hard cross-examination from American constitutionalism. 

Corporate giants like Apple, Amazon, Facebook and Google dominate an online economy as never 
before. How will this enormous power be exercised? What ends will it serve? Will Big Tech’s 
economic power and online dominance create a new form of control and authoritarianism? Or will 
corporate giants that have benefitted so much from the strengths, freedoms and people of this 
republic be friends of the Constitution? 

Through lobbying, money and special interest promotion, corporations have enormous political 
influence. Constitutionally, they are free to participate with others in American and global politics.  
That said, a model for corporate leadership for the 21st century needs leaders who are not only private 
sector political influencers for exclusive personal and corporate interests,  but are constitutionalists, 
women and men who use their private sector power and influence to align with constitutional virtues 
and principles.  

A good example of this alignment is P&G, the Proctor and Gamble Company, and their 
#WeSeeEqual Campaign. Here is what P&G says: 

We aspire to build a better world for all of us—inside and outside of P&G. A world free from gender bias, with equal 
voice and equal representation for all individuals. A world where everyone sees equal. When we do this, economies grow, 
communities are healthier, businesses can thrive, and the world is a better place for everyone. 

P&G’s #WeSeeEqual initiative is focusing on three areas. “First, we are leveraging our significant 
voice in advertising and media to tackle gender bias. We’re also removing barriers to education for girls 
and economic opportunities for women through corporate and brand programs and policy advocacy.  
And we’re creating an inclusive, gender-equal environment within P&G, while advocating for gender 
and intersectional equality in workplaces everywhere, so that everyone can contribute to their full 
potential.” 
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This expression of constitutional friendship by one of the largest multinational consumer goods 
companies in the world is not a superficial corporate interest in being woke. One should not 
underestimate the good corporate citizenship leverage and power that a company like P&G has.  
P&G is showing that companies succeed, even during a pandemic, when they don’t just do well but do 
good. Civic virtue counts, not only in good government, but in the values that an American 
corporation founded in 1837 is standing up for in the 21st century. 
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Chapter Nine: Sacred Oaths 

For friends of the Constitution, there’s a difference between a sacred oath and a sanctimonious one, 
the former being a sublimation of selfish interest to the general welfare, the latter being the opposite. 
When you hear politicians on either side of the aisle accuse each other of violating constitutional oaths, 
follow the trail of self-interest to see whose oath is sacred and whose is not. 

The Constitution it might surprise you runs on oaths. No oaths, no Constitution. Without the oaths it 
requires, it’s like a car out of gas. It can’t operate, not just figuratively but actually, legally. Article VI, 
clause 3 says: “The Senators and Representatives... and the Members of the several State Legislatures, 
and all executive and judicial Officers, both of the United States and of the several States, shall be 
bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be 
required as a Qualification to any Office or public Trust under the United States.”  The Constitution 
also has a special, explicit presidential oath of office in Article II, Section One, Clause 8: “I do solemnly 
swear (or affirm) that I will faithfully execute the Office of the President of the United States, and will 
to the best of my ability, preserve, protect and defend the Constitution of the United States.” 

The president elect can’t lift a pen as the real deal unless and until he or she is officially sworn in with 
those exact words. Text matters. 

The Constitution says it and the United States and its president, legislators, state legislators, judges and 
officials cannot lawfully and constitutionally operate, can’t open the doors and go to work, can’t be a 
government, unless and until they take the constitutional oaths. Not even presidential oath-taking is 
exempt from the bumper sticker rule that stuff happens.  In 2009 when Justice John Roberts was 
administering the oath to Barack Obama, the Chief incorrectly recited part of the Oath.  He prompted 
Obama with: “That I will execute the Office of President to the United States faithfully.” At this most 
important constitutional moment, the Chief screwed up. (The Chief Justice’s memory is plenty sharp, 
but he hadn’t written the Oath down and was doing it from memory. So, “to err is human” applies 
equally even to Supreme Court Justices.) Obama realized the error, stopped at “execute” and waited 
for the Chief to correct himself.  After the public swearing in, the White House fear was that the 
flawed Oath may not have been sufficient to start Obama in the presidency, i.e. that the messed up 
Oath was unconstitutional (which it arguably was).   So, better safe than sorry, Chief Justice Roberts 
swore in Barack Obama for the second time on January 21, 2009 in a private ceremony. 

Oaths were in the news during the Trump Impeachment proceedings.  Constitutionally, there can be 
no impeachment trial in the Senate without oaths. Article I, Section 3 of the Constitution requires the 
Senate to swear an “Oath or Affirmation” when sitting for the purpose of trying an impeachment. So, 
on January 16, 2020, Chief Justice Roberts administered the oath to all Senators “that in all things 
appertaining to the trial of the impeachment of Donald John Trump, president of the United States, 
now pending, I will do impartial justice according to the Constitution and laws, so help me God.” 
Predictably, no sooner had the Oath been administered than the politically partisan air was filled with 
accusations that Senators were breaking their oath of “impartial justice.” 

Oaths are not just old ceremonies but are weighty things in the here and now.   Given our political 
environment and social media that play fast and loose with truth, facts and promises, it’s not surprising 
that the public may not think much of oaths.  But, for friends of the Constitution, oaths matter. 
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An oath is defined as “a solemn promise, often invoking a divine witness, regarding one’s future action 
or behavior.”  There are also different types of oaths. 

For example, maybe you or a family member or friend have taken the naturalization oath of allegiance 
to the United States.  If you have ever participated in or witnessed a naturalization ceremony, it’s a 
moving experience to watch people become We the People citizens.  Included in the naturalization 
oath is sworn allegiance to the Constitution.  (I know some citizens who’ve studied their way through 
the naturalization process and are more conversant about civics and the Constitution than others who 
were born into citizenship.) 

Another type of legal oath is sworn testimony. In court, witnesses are sworn in. Testimony by a 
witness under oath, sworn testimony, can lead to perjury if untrue.  A written affidavit is a sworn 
statement. If false, the maker has perjured himself or herself. 

Beyond the legal aspects, oaths have moral consequences. They involve not just ourselves but 
promises to others. They are a forward-looking obligation in the sense that we are saying, promising, 
what we will do.  An oath transcends the present and the self. It isn’t like a new year’s resolution to 
work out more, lose five pounds and eat fewer donuts, failing which you’ve broken a promise to 
yourself. With an oath, you are instead inviting the reliance of others who will rely on what you say you 
will do.  Of course, whether under oath or not, it builds trust to do what we say we’ll do.  But an oath 
ups the stakes and can’t be broken without serious ramifications to others and to ourselves. 

Oaths are, and should be, tinged with fear: that is, fear in the healthy sense of awe and reverence rather 
than the unhealthy sense of crippling anxiety. 

We should understandably and reasonably fear oaths precisely because they are promises that we will 
do and be something for others to rely upon not just for now but into the indefinite future.  An oath 
puts weight on our shoulders that didn’t exist before. We are stepping up to new commitments. We 
may very well be required to change behaviors that were aok for us before we made the new promises. 

Oaths say: I am now, in this special way, going to be different. I am now a sworn and truthful witness 
to these things. I am now a U.S. citizen. I am now a constitutional representative. I am now president. 
I am now a judge in an impeachment trial.  I am now an enlisted member of the military. I am now a 
physician. I am now a lawyer. I am now a married person. 

Because they are not just individualistic but communal, oaths involve a healthy fear and humility. As 
public pledges and invitations, oaths are inviting other witnesses into our lives, people who will see and 
remember and hopefully help us with what we said we’d do. It’s one thing if we let ourselves down by 
doing or saying something we’ve told ourselves we’d better stop doing or saying. Private 
disappointments or let downs are one thing.  But it’s quite another to air and admit to others that 
we’ve not lived up to or honored our promise. These are public announcements (I’m married, a lawyer, 
a citizen) and so should be harder to break. A good thing since others are relying on keeping promises. 

Of course, after we make such commitment, countless events and circumstances both within and 
outside our control will intervene, some making it impossible for the promise to be realized.  We 
aren’t always the masters of how our oaths will play out. One of the heaviest, most painful oaths in 
American history was on November 22, 1963 when Lyndon Johnson was sworn in as president on 
board Air Force One with Jackie Kennedy standing by his side, still wearing clothes soaked in her 
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husband’s blood. Oaths, history reminds us, can be transcendent moments, where a tragedy both 
private and historic cuts down the oath of one and summons the oath of another. 

There is a sacredness to oaths. They are ancient rituals, taking many forms across many times, peoples 
and cultures. Their sacredness has some mystery. Such rituals are sacred not only because they are 
promises to ourselves and to other human beings but also because they often invite a sacred, spiritual 
witness, a higher other to see the promise we’ve made and to help us keep it. In this sense, oaths are 
ancient rituals of humility, a humbling of ego and self, as we commit with excitement and healthy fear 
to something larger. Oaths become sacred only if and when we give away something of self to a greater 
purpose, a denial of selfish interest for the general welfare. In that sense, constitutional oaths, while 
not religious tests, may become sacred ones. 
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Part III: Bill of Rights, Amendments & Ten 
Friendships 
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Part III: Bill of Rights, Amendments &Ten Friendships 

In Part III we explore the Amendments, especially the first ten or Bill of Rights and the Fourteenth 
Amendment. Continuing our theme of constitutional friendship, we ask: If we are to be friends of the 
Bill of Rights, what does that involve today? What are we befriending? What are the core ideas and 
principles of the Bill of Rights and how do we apply them to our lives and daunting realities of the 21st

century? 

The chapters that follow in Part III use the rubric of constitutional friendship to focus on ten 
friendships, ten ways of befriending: 

Friend of Free Speech 

A Friend of Free Speech values and protects free and open discussion, inquiry, expression, 
deliberation and debate for ourselves and others. This freedom extends not only to the ideas and 
opinions we find agreeable, comfortable or friendly, but also to ones that are unpopular, unwelcome, 
disagreeable and offensive.  Free speech rights are not unlimited. Free speech is not a license to 
violate law, defame, harass, discriminate, commit violence, injury or genuine threat of injury, destroy 
property, invade the privacy and confidentiality rights of others, or unlawfully disrupt the ordinary 
functioning of an organization. Context matters in speech cases. Depending on the context, free 
speech may be subject to certain contextual time, place and manner limits. But a friend of free speech 
is vigilant and wary about contextual limits that can morph into governmental actions that chill 
protected speech or suppress it based on content, perceived correctness, the identity of the speaker or 
political affiliation. Our colleges and universities, academic communities promoting the progress of 
arts and sciences, should be among America’s leading exemplars of free speech as part of generational 
learning of the arts of citizenship. 

Friend of Arts & Science Education 

A Friend of Arts & Science Education works to promote the progress of arts and science.  This 
includes the arts and science education of ourselves and others.  Education includes not only the 
educational experience of schooling K-12 and potentially higher education but also continuing, 
lifelong education as a citizen.  Education includes the regular discipline of thinking clearly, finding 
facts, rejecting nonsense. Science education promotes our progress as friends of public health and 
friends of the earth.  Education in the arts and humanities promotes progress in the humanitarian 
values that must keep pace with science and technology. 

Friend of Voting 

A Friend of Voting understands that free and unsuppressed voting is a form of free speech that is 
indispensable to the health and welfare of our constitutional republic. A friend of voting knows that 
we need to be especially vigilant of this right, not only for ourselves but for others, because history 
shows that progress in voting rights is not linear and guaranteed, but subject to serious regression. A 
friend of voting links it to constitutional principles of freedom and equality, understanding that voting 
in a republic is always vulnerable to corruption when an excessive desire to win, fill coffers, gain 
political power and get elected motivates some to suppress the free choice of others. A friend of voting 
votes. 
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Friend of Religious Freedom 

A Friend of Religious Freedom begins with an understanding that a person’s beliefs or non-beliefs in 
the spiritual realm, whether they be skeptical, faithful, traditional, unconventional or non-existent, 
have a sovereignty of the human soul. A corollary is pluralism. The liberty to believe or not yields 
pluralism of beliefs and non-beliefs rather than a homogeneity established and coerced by state action. 
A friend of this freedom says no to theocracy, i.e. official government-sponsored religion, since it is 
inherently coercive for government power to be used to conform the choices of the human soul and 
spirit. A friend of religious freedom does not want the state to coerce adherence to his or her religion 
and does not want the state to show hostility to the religious pluralism of others.  A friend of religious 
freedom understands that no constitutional freedom is unlimited, that religion can’t in every context 
override laws of general applicability to others and that reasonable accommodation of religion is 
necessary in a pluralistic republic.  

Friend of Equality 

A Friend of Equality believes that all people are created equal, endowed with certain unalienable rights, 
among these are life, liberty and the pursuit of happiness. 

Friend of Public Safety 

A Friend of Public Safety understands the value of security for oneself and others—not as a perfectly 
sealed, life-in-a-bubble guarantee, but as a human desire not to live in fear. We desire safety for our 
families, ourselves, our friends, people we know and don’t know, our homes, communities, 
neighborhoods, schools, churches, towns, cities and homeland. Friends want a peaceful world.  
Security and liberty ride the same seesaw: more security comes with liberty compromises and vice 
versa. We want to come and go as we please, but in order to overcome the pandemic we will need to 
observe limits on freedom. Supporting the work of good police who serve and protect includes 
accountability for those who abuse the public trust. We recognize a constitutional right to bear arms, 
but also the Supreme Court’s recognition of certain limitations on that right, leaving room for the 
people to pass reasonable gun control laws.  

Friend of Privacy 

A Friend of Privacy values the right to be left alone.  Privacy rights today involve data. Our data and 
personal information is used and out there on the internet, social media and in powerful algorithms 
controlled by mega-corporations. A friend of privacy is vigilant about data privacy, including if, when 
and how we give informed consent or not to the use of our data by others 

Friend of Justice 

A Friend of Justice understands that the complex, multi-faceted administration of justice in a 
constitutional republic depends on the rule of law. This involves courts, judges, juries, lawyers, law 
enforcement, prosecutors, public defenders, trials, rules of procedure and evidence, correctional 
systems, incarceration, rehabilitation, parole, probation and punishment. A friend of justice sees that 
the American justice system depends on public trust. A friend of justice seeks to understand what 
structural and other changes will help us better serve and protect that public trust. Befriending justice 
involves getting close to the problem in our local settings so that we know the who, wat, where, when 
and how of justice. 
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Friend of Public Health 

A Friend of Public Health beginning in 2020 is a witness, still too close for a full perspective, to a 
world-changing crisis. We are witnessing how the current Covid-19 pandemic is delivering staggering 
new realties in terms of lives lost, illness, personal and community disruption, recession, job and 
business loss, educational disruption and so on. Friends of public health will be asking, now and for 
years to come: what is the pandemic teaching us about public health on a macro scale as well as a micro 
scale of individual health care? How should our republic re-deploy human, scientific, technological 
and health care resource priorities for the general welfare? Science matters. How teachable will we be? 

Friend of the Earth 

A Friend of the Earth feels an individual and societal responsibility to protect our only home, our blue 
marble planet, from environmental destruction.  As a friend of science, a friend of the earth listens to 
scientific and humane reasoning in the areas of global warming, endangered species, clean air and 
water, conservation of critical habitat, pollution control, alternative energy and recycling.  
Constitutional linkage will strengthen environmental protection, conservation, the scientific and 
societal challenges of climate change, public education and a re-vitalized set of environmental laws for 
the 21st century.  

****************************** 

As we’ve seen, the original 1787 Constitution fully anticipates its own amendment, devoting an entire 
article, one out of only seven, to correcting itself.  Article V says, in effect, this Constitution is 
perpetually unfinished and imperfect.  It must and will change. We haven’t seen a constitutional 
amendment since 1992.  We are in times of amendment drought.  (The nearest potential amendment 
may exist with the Equal Rights Amendment, ratified by Virginia on January 15, 2020, bringing the 
number of state ratifications to 38, but subject to lengthy litigation over whether the time to ratify has 
expired.)  Since 1950, in the past seventy years, there have been six Amendments: the 22nd in 1951 
limiting the presidency to two terms; the 23rd in 1961 setting electors for D.C.; the 24th in 1964 
outlawing poll taxes; the 25th in 1967 regarding presidential vacancy and inability; the 26th in 1971 
changing the voting age to 18; and the 27th in 1992 about congressional compensation. 

We’ve gone almost 30 years without an amendment.  So, if there’s a rhythm to constitutional change, 
we are out of step with the drumbeat of the last seven decades.  Certainly, much has changed since 
1992.  If it is time for more amendments, what should they say?  Where are the constitutional change 
priorities?  What will the future Constitution look like? 
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Chapter Ten: Friend of Free Speech and Arts & Science Education 

This chapter discusses together two types of constitutional friendship that go together: free speech and 
education. 

We live in a speech-abundant culture.   If we consider the speech we give and take in a single day, 
from the time we wake up to the time we go to bed, how many forms of free speech do we enjoy?  
Who are the speakers of the news we absorb and how do they speak to us? You likely get your news 
from a variety of sources at your fingertips on your phone, some mainstream media, some social 
media. When we look at our daily lives, the sheer variety, accessibility and immediacy of speech in the 
digital age is remarkable. 

Speech, constitutionally speaking, is not all about the words we speak.  Speech happens in a visual age 
like no other. Speech extends to videos, images, pictured actions, monuments, songs, signs, artistic 
wedding cakes, paintings, plays, dances, money, campaign contributions, advertisements, and on and 
on.  Speech is expression.  The freedom of our own thoughts and emotions are central to our 
personhood, our sovereignty as individual human beings, which is why we don’t like to hear someone 
tell us: you have no right to think that way or feel that way.  

We often tend to cast free speech as an individual right. And in many ways it is.  Many Supreme Court 
free speech decisions have reinforced the individualism of the speech right.  But when we read the 
Constitution as a whole, we see that speech is more than an individual right.  It is also a collective 
right.  We see speech collectivism in the First Amendment right of “assembly.”  Assembly is an 
extraordinarily important word in the Constitution and the speech right is inseparable from it. An 
individual can stand in the middle of campus and start speaking freely. But unless and until others 
assemble to listen or participate, how effective is the speech?  Social media is supposed to be social, a 
collectivist, not just an individual thing. Speech data spreads faster and to more places than we know. 
Individual faces posted on the Internet are no longer contained within an illusory or private “book” 
but can end up in far flung digital spaces like facial recognition software across the globe.   

The Constitution hears the “my” and the “our” in free speech, the individual and the collective aspects 
of being a citizen.  Speech defines not only a person’s individual identity but a republic’s identity, a 
civic identity.  Civic self is another way of saying e pluribus unum. We are unique individuals with our 
own ways of speech, but also citizens whose speech interacts with a larger pluralism.  While it is good 
to listen and learn from individual speech that is an expression of differences (pluribus), it is also good 
to listen and learn from speech that expresses common ground (unum).  A friend of free speech is 
someone who cares about the quality, tenor and tone of the republic’s speech, not just what one’s own 
speech sounds like.  

How far does freedom of speech go?  Where should lines and boundaries be drawn?  Who’s the 
decider about limits, about what’s acceptable and what’s not? 

• If you took a job at a software company and agreed not to disclose trade secrets, do you have 
a free speech right to turn the trade secrets over to the company’s competitor after you 
leave?  No.  Your free speech isn’t being restrained by government action. You agreed as part 
of your private employment not to disclose. The employer has a legitimate business property 
interest in those secrets and your disclosing them to a competitor would cause harm. 
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• Can you turn over to public view someone’s private and protected health information? No. 
Privacy rights of others limit your speech freedom. 

• Can you accuse someone of being a felon when they’re not?  No, that’s defamation. 

• Can your neighbor in the name of free speech set up a speaker on his apartment deck, turn up 
the dial, disturb the peace of the neighborhood and loudly play at all times of day and night an 
original song he wrote? No, there are laws that legitimately set time, place and manner 
restrictions on speech.  

• Do you have a free speech right to lie under oath? No, that’s perjury. 

• Can the government put a prior restraint on a publication?  Only in extreme circumstances 
such as when the speech threatens national security, incites violates or is obscene. 

• Can someone go to the local square at lunch time and give a non-violent speech that contains 
hateful language? Probably. The Supreme Court has protected speech that is hateful and 
offensive rather than allow government to censor based on content. 

• Can public schools force students to salute the American flag?  No. 

• Do you have a free speech right to interfere with a lawful arrest by a police officer?  No, free 
speech has to coexist with other laws. 

The rights of free speech are not absolute. Let’s turn to a landmark Supreme Court case involving one 
of the most famous dissents in constitutional history. On November 10, 1919, in the case of Abrams v. 
United States, a majority of the United States Supreme Court upheld the convictions of five Russians for 
conspiracy to violate the Espionage Act by publishing language intended to incite, provoke, and 
encourage resistance to the United States in World War I.  The defendants had printed and distributed 
leaflets urging, among other things, a general strike of workers in ammunition factories.  In the history 
of Supreme Court First Amendment jurisprudence, the Abrams case contains, not in the majority, but 
in the dissent, a masterpiece of legal writing.  Its author was Justice Oliver Wendell Holmes, Jr. joined 
by Justice Louis Brandeis. Writing like this demonstrates that the best legal writing is fine art; and so 
we quote in full: 

“Persecution for the expression of opinions seems to me perfectly logical.  If you 
have no doubt of your premises or your power and want a certain result with all your 
heart you naturally express your wishes in law and sweep away all opposition.  To 
allow opposition by speech seems to indicate that you think the speech impotent, as 
when a man says that he has squared the circle, or that you do not care whole heartedly 
for the result, or that you doubt either your power or your premises.  But when men 
have realized that time has upset many fighting faiths, they may come to believe even 
more than they believe the very foundations of their own conduct that the ultimate 
good desired is better reached by free trade in ideas--that the best test of truth is the 
power of the thought to get itself accepted in the competition of the market, and that 
truth is the only ground upon which their wishes safely can be carried out.  That at any 
rate is the theory of our Constitution.  It is an experiment, as all life is an 
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experiment.  Every year if not every day we have to wager our salvation upon some 
prophecy based upon imperfect knowledge.  While that experiment is part of our 
system I think that we should be eternally vigilant against attempts to check the 
expression of opinions that we loathe and believe to be fraught with death, unless they 
so imminently threaten immediate interference with the lawful and pressing purposes 
of the law that an immediate check is required to save the country.” 

To appreciate the Holmes’ dissent in Abrams, it helps to know something about where he came from 
and the context of his times. 

Oliver Wendell Holmes, Jr. was an American in whom memory of the Civil War was very much alive 
at the time of World War I.  Holmes fought in the Civil War, was seriously wounded three times and 
re-enlisted to fight again.  He would serve for thirty years on the Supreme Court and profoundly 
influence American constitutionalism.  He was a legacy member of the 19th century American brand 
of aristocracy known as the Boston Brahmins, a social, economic and political elite.  Yet, Holmes’ 
inner Boston Brahmin had undergone a change, been tested in the fire of near-death Civil War injuries 
and experiences, a change that shaped his world view, his view of life, and his constitutionalism. 

At the time of Abrams, Holmes the Civil War veteran now faced the world’s first industrial-age 
war.  World War I was the great divide, the passing away of an older world and rising of a modern one, 
a divide between Gilded Age illusions and the reality of industrial warfare.  It changed the world, 
politically, socially, economically, culturally, and shook the American idea of a perfectible Union.  The 
Great War challenged the idea of a perfectible mankind, of progress itself,  and the assumption that 
human endeavor in industry, government and culture would lead as if preordained to a new and better 
democratic order. 

“[A]ll life,” Holmes would write in the Abrams dissent, “is an experiment.”  And so was the 
Constitution itself an “experiment.”  The Civil War veteran would become a legal realist, seeing the 
law in his 1881 legal classic The Common Law not as a set of logical syllogisms, theories or doctrines to 
be applied like “the axioms and corollaries of a book of mathematics,” but as something akin to how 
the battlefield can shatter grand theories and illusions.  “The life of the law has not been logic; it has 
been experience,” he famously wrote.  Law had to do with “[t]he felt necessities of the time, the 
prevalent moral and political theories, intuitions of public policy, avowed or unconscious, and even the 
prejudices which judges share with their fellow men.” 

Holmes’ judicial pragmatism was far from perfect and could have a cold-heartedness about it.  His 
19th and early 20th century views on eugenics offend our ears today.  He was, like every other major 
actor in American constitutionalism, a human being with contradictions and inconsistencies in his 
views.  Some have criticized legal realism as straying from the Constitution’s original intent.  But 
Holmes’ focal point on what he called deciding concrete cases rather than on general propositions, his 
dedication to facts, his realism about judges as real people shaped by life experiences (like his) that 
shape their view of law, his ideas about the Constitution and of common law as an experiment 
reflecting life’s experiments and changes, all of these ideas are today woven into American 
constitutionalism.  All of them have helped forge the uniquely American brand of creativity in 
deciding real cases with hard facts between contesting litigants, cases that arise not in a vacuum but 
within certain times and contexts, within Holmes’ “felt necessities of the time.” 
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In Holmes we see a creative judicial mind expressed through a masterful use of language.  Words were 
his paintbrush for reconciling the experiment of his life with the experiment of the 
Constitution.  Masterful creativity is often sourced by a person’s felt necessity to resolve cases and 
controversies with new ideas. 

In Abrams, Holmes in dissent voted to overturn the convictions, seeing no “specific intent” of the 
protestors or “forcible act” against the government, and noting how out-of-balance the sentences 
were: “[T]wenty years imprisonment have been imposed for the publishing of two leaflets that I 
believe the defendants had as much right to publish as the government has to publish the Constitution 
of the United States now vainly invoked by them.”  Balance is the artful principle behind the idea that 
the punishment should fit the crime. 

The Holmes Abrams dissent helped set the future course of the First Amendment.  He formed a new 
synthesis around the idea of a competitive marketplace of ideas.  Ideas, to arrive at truth, had to 
compete, like open market competition in goods and services.  The Scottish Enlightenment 
free-market philosopher Adam Smith (1723-1790) had earlier argued in his book The Wealth of Nations 
that individual freedom would lead to economic improvement by unleashing the creativity and 
entrepreneurialism of common people in competing markets.  In similar fashion, Holmes believed 
that free speech would enable the best ideas of the people to find expression and, if worthy, 
prevail.  The big idea of the marketplace of ideas would be an idea of economics as well as 
government, aligning a republic’s capitalism with its constitutionalism. 

The idea of a marketplace of ideas resonates in First Amendment jurisprudence today, including for 
example the controversial 2010 case Citizens United v. FEC.  Election campaign spending is speech 
protected by the First Amendment. Money in this context indeed “talks.”  The government is 
prohibited from restricting independent political expenditures by corporations, labor unions and other 
associations.  Corporations, said Citizens United, are “persons” entitled to free speech. 

Some see Citizens United as the good and logical extension of the marketplace of ideas: i.e. the 
competition of campaign spending around ideas, issues and candidates leads to the best results for 
democracy.  Others see Citizens United as just the opposite, as a perversion of the marketplace of ideas: 
i.e. unrestricted money in politics, especially without the checks and balances of contribution 
disclosure requirements, has a corrupting pay-to-play influence on democracy thus demotivating 
participation by the people.  

Today’s marketplace of ideas is shaped by corporations, the size and influence of which mean that 
friends of free speech need to be vigilant about such influence. In August of 2020, Apple became the 
first U.S. company to reach $2 trillion in market value.  Facebook, with over 2 billion monthly active 
users, powerfully influences the marketplace of ideas.  Users of YouTube watch a billion hours of 
videos every day.  Instagram has about 1 billion monthly active users.  Tweets have become a 
presidential strategy. 

When the First Amendment joined the Constitution in 1791, the focus was to check and balance 
governmental power not mega-corporate power.  Does the marketplace of ideas, played out through 
social media, lead to truth these days?  Do we have a better understanding of what is really happening 
in current events?  Are we getting a clearer picture of the facts?  Are multiple competing versions of 
the facts leading to a meaningful synthesis?  Or do we quickly move on to the next news cycles before 
the marketplace has time to sort it all out and enlighten us?  Does social media help us “reflect” (recall 
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Hamilton’s question of reflection and choice)?  Or is our reflection and thought overcome by waves 
of images and fragments of the latest?  Are we retreating into social media chambers of 
like-mindedness? 

There is considerable evidence of the fact-distorting influence of social media. One vivid example that 
spread across the U.S. and internationally arose out of an incident on May 28, 2016 at the Cincinnati 
Zoo. In a decision that was heart-breaking for the Zoo but necessary to potentially save the life of a 
three-year-old boy, a 17-year-old western lowland gorilla named Harambe was shot after the boy fell 
into the moat at the Zoo’s Gorilla World habitat and was dangerously handled and dragged by 
Harambe. The storm over social media included false, hateful and threatening messages directed 
toward the Zoo and others. People who had no idea what the facts were and had no inclination to seek 
the truth jumped to conclusions and pointed the finger of blame.  This is an example of what we’ll call 
the “court” of social media. 

The leap-to-judgment court of social media is without due process, presumes guilt rather than 
innocence, gives soapboxes to cluelessness and can bring out the worst. Social media court has 
developed a signature pattern.  First there is an incident, the news of which rapidly spreads along 
multiple digital tentacles.  Then comes a storm of first reaction including partial facts and all sorts of 
misinformation, accusation, and who’s-to-blame vituperation from those who want the incident to 
confirm, whether it does or not, their pre-existing narratives or biases. Then, after this first wave of 
reaction, more facts start to come out and eventually, whether the truth is out or not, the public 
attention span has already moved on to the next incident-of-the-day, with or without any correction to 
the confirmation bias involved in the first reaction. (Confirmation bias is familiar to lawyers who 
regularly deal with evidence, witnesses, factual investigation, imperfect memories and accounts of the 
who, what, where, when, how and why of particular cases.) 

The phenomenon of social media court has led some people to question whether the marketplace of 
ideas is still a viable principle in our times. Yet, what is the alternative to a free speech model that 
allows for the full interplay of speech? An alternative of censorship or idea-control would not be a 
friend of the Constitution. So, despite the cacophony of social media court, the answer to speech we 
don’t like is more speech, including education around how to sort out fact from fiction.  

Section 230 of the Communications Decency Act 

Technology and free speech issues converge in a law called Section 230 of the Communications 
Decency Act.  The most important language is the so-called immunity provision: 

“No provider or user of an interactive computer service shall be treated as the publisher or speaker of 
any information provided by another information content provider.” 

These few words have been a blockbuster for the growth of the Internet since Section 230 was enacted 
in 1996.  This is because Section 230 protects the most popular sites on the web – YouTube, Twitter, 
Facebook, Amazon and so on – from legal liability for content generated by third-party users. 

This provider immunity is a roadblock for those who, for example, might sue Facebook for online 
harassment.  Facebook is, by Section 230, not considered the “publisher or speaker.”  Recently, 
Congress passed an exception to 230 for sex trafficking. 
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The political debate is now engaged on whether to revise or repeal Section 230.  Removing immunity 
doesn’t mean a provider automatically becomes liable; it means that the door is not closed to proving 
a case if you can.  Defenders of 230 say that it is the offspring of the First Amendment.  It promotes 
free speech, they say, by promoting the marketplace of ideas. 

Opponents of 230 wonder why gigantic corporations that have immense control over the Internet 
should be immune from liability.  Opponents of 230 contend that the Internet is now a free-for-all 
where some people are being injured by harassment, horrible content, defamatory statements, lies and 
hate speech.  Yet the monopolies that provide the platforms escape responsibility.  Opponents of 
230 say that immunity leads to a degraded Internet because the provider watchdogs can get away with 
not watching for casualties. 

If Facebook and other providers don’t write the content but provide the means for the content, should 
they have accountability for harm?  If Facebook engages in prioritizing, screening, classifying and 
monitoring content provided by third parties, is Facebook more than a neutral provider of “interactive 
computer service?” The Trump Administration has sought, through executive order, to prevent what 
it believes is online censorship of conservative viewpoints by Big Tech.  The debate continues over 
whether Section 230 should be modified or repealed. 

Free Speech and Campus 

Today, there are conflicting perceptions and arguments around whether free speech is alive and well at 
American colleges and universities.  Some contend that higher education is stifling free speech, 
arguing that political correctness and left-leaning ideologies are having a chilling effect on free speech 
and inquiry. The tag line in this argument is “cancel culture” in which only a select subset of viewpoints 
is acceptable and everything else gets discouraged, stifled and cancelled. 

Others argue that higher education is not anathema to free speech and that values of free inquiry are 
still the norm. That said, higher education must be vigilant to protect free speech on campus. A good 
number of colleges and universities have adopted the so-called Chicago Principles of the University of 
Chicago.  We do well to quote at length the Chicago Principles below, since they are an important 
summary of fundamental free speech principles.  

Because the University is committed to free and open inquiry in all matters, it 
guarantees all members of the University community the broadest possible latitude to 
speak, write, listen, challenge, and learn. Except insofar as limitations on that freedom 
are necessary to the functioning of the University, the University of Chicago fully 
respects and supports the freedom of all members of the University community “to 
discuss any problem that presents itself.” 

Of course, the ideas of different members of the University community will often and 
quite naturally conflict. But it is not the proper role of the University to attempt to 
shield individuals from ideas and opinions they find unwelcome, disagreeable, or even 
deeply offensive. Although the University greatly values civility, and although all 
members of the University community share in the responsibility for maintaining a 
climate of mutual respect, concerns about civility and mutual respect can never be used 
as a justification for closing off discussion of ideas, however offensive or disagreeable 
those ideas may be to some members of our community. 
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The freedom to debate and discuss the merits of competing ideas does not, of course, 
mean that individuals may say whatever they wish, wherever they wish.  The 
University may restrict expression that violates the law, that falsely defames a specific 
individual, that constitutes a genuine threat or harassment, that unjustifiably invades 
substantial privacy or confidentiality interests, or that is otherwise directly 
incompatible with the functioning of the University.  In addition, the University may 
reasonably regulate the time, place, and manner of expression to ensure that it does not 
disrupt the ordinary activities of the University. But these are narrow exceptions to the 
general principle of freedom of expression, and it is vitally important that these 
exceptions never be used in a manner that is inconsistent with the University’s 
commitment to a completely free and open discussion of ideas. 

In a word, the University’s fundamental commitment is to the principle that debate or 
deliberation may not be suppressed because the ideas put forth are thought by some or 
even by most members of the University community to be offensive, unwise, immoral, 
or wrong-headed. It is for the individual members of the University community, not 
for the University as an institution, to make those judgments for themselves, and to act 
on those judgments not by seeking to suppress speech, but by openly and vigorously 
contesting the ideas that they oppose. Indeed, fostering the ability of members of the 
University community to engage in such debate and deliberation in an effective and 
responsible manner is an essential part of the University’s educational mission. 

As a corollary to the University’s commitment to protect and promote free expression, 
members of the University community must also act in conformity with the principle 
of free expression. Although members of the University community are free to 
criticize and contest the views expressed on campus, and to criticize and contest 
speakers who are invited to express their views on campus, they may not obstruct or 
otherwise interfere with the freedom of others to express views they reject or even 
loathe. To this end, the University has a solemn responsibility not only to promote a 
lively and fearless freedom of debate and deliberation, but also to protect that freedom 
when others attempt to restrict it. 

As Robert M. Hutchins observed, without a vibrant commitment to free and open 
inquiry, a university ceases to be a university. The University of Chicago’s 
long-standing commitment to this principle lies at the very core of our University’s 
greatness. That is our inheritance, and it is our promise to the future. 

What follows is a useful list of questions and guideposts to help students with decisions about free 
speech in particular contexts. 

1. Is there state action or just private action involved?  Constitutional free speech protection 
applies where there is governmental action. A public university is a state actor. A private 
university is not.  However, a private (as well as public) university likely has policies about free 
speech. 

2. What type of speech is involved and how is it being abridged or limited?   Political?  
Religious?  Commercial?  Governmental?  Other? Generally, political speech may carry 
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more constitutional protection than commercial speech.  Free speech can’t be denied just 
because we disagree or find it wrong, hateful or offensive.  

3. Who is the speaker?  An individual?  A group?  A corporation?  Generally, free speech 
rights don’t depend on the identity of the speaker, but who the speaker is may be relevant to 
context. 

4. What is the context?  School?  Work?  Home?  A political demonstration or protest?  
Election-related speech? Context matters. 

5. Is the speech “directed to inciting or producing imminent lawless action” and is likely to incite 
or produce such action?  (This is the so-called Brandenburg standard from the case of 
Brandenburg v. Ohio, 1969.) 

6. Other examples of non-protected speech include: violation of intellectual property rights, 
perjury, defamation, discriminatory harassment, and obscenity. 

7. Are time, place, or manner restrictions involved?  If so, what are the reasons for these limits?  
Are they narrowly tailored? Do they serve a legitimate governmental interest? 

8. Is the governmental restriction on speech content-neutral?  The First Amendment does not 
favor the judging of content by government.  Therefore, if the speech restriction is not 
content-neutral, it receives the strictest scrutiny. 

9. Is the speech directed at a public figure?  The Supreme Court (in New York Times v. Sullivan)
has said that in order for a statement to be unlawfully libelous of a public figure, the statement 
must be made “with knowledge that if it was false or with reckless disregard of whether it was 
false or not.” 
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Friend of Free Speech: Muhammad Ali 

A measure of the Constitution’s reach and greatness is that one of America’s greatest fighters defined 
his legacy not just in the boxing ring but in the United States Supreme Court.  Born in Louisville 
Kentucky in 1942, Cassius Marcellus Clay, Jr. won an Olympic gold medal in 1960 and became the 
world heavyweight champion in 1964. He then changed his name to Muhammad Ali in 1964, joined 
the Nation of Islam, became a conscientious objector to the war in Vietnam and was arrested and 
convicted in 1967 for refusing induction into the military on religious grounds. 

When he was arrested, he made this statement: 

“I strongly object to the fact that so many newspapers have given the American public and the world 
the impression that I have only two alternatives in taking this stand: either I go to jail or I go to the 
Army. There is another alternative and that alternative is justice. If justice prevails, if my Constitutional 
rights are upheld, I will be forced to go neither into the Army nor jail. In the end I am confident that 
justice will come my way for the truth must eventually prevail.” 

He took his fight all the way to the US Supreme Court which heard Clay vs. United States in 1971.  
Along his way to the Supreme Court, the fighter was knocked down in the ring of public opinion.  He 
lost his license to box for 3 years and his titles, and then, after his license was reinstated pending his 
appeal, he lost his bid to regain his title from Joe Frazier. He became a polarizing figure and was 
labelled a draft dodger.  He said: “Inside the ring or out, ain’t nothing wrong with going down. It’s 
staying down that’s wrong.”  He got up. 

In conference, the Supreme Court Justices at first voted 5-3 against Ali. (Justice Thurgood Marshall 
recused himself.)  Justice John M. Harlan was assigned the job of writing the majority opinion. He 
changed his vote after becoming convinced that Ali’s religious convictions were deeply held, sincere 
beliefs for conscientious objection.  Harlan’s law clerk gave him a book The Autobiography of Malcolm X
to better understand Ali’s religious objection. The Justices, now split 4-4 reconvened. Justice Potter 
Stewart worked out a compromise with the Justices who voted 8-0 in Ali’s favor, reversing the lower 
court because it never explained the basis for turning down Ali’s appeal. 
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In 1984, the fighter began another fight: with Parkinson’s disease.  He was a friend of public health 
and a friend of free speech. 

He tested and expanded the meaning of the First Amendment.  The right to speak, even if the speech 
is unpopular.  The right to free exercise of religion, even if the religion is seen as different.  The right 
of a person to follow your conscience, even when the power of government and public opinion is 
against you.  His speech, later impaired by Parkinson’s, was uniquely his: 

“Don’t count the days, make the days count.” 

“Live every day as if it were your last because someday you’re going to be right.” 

“I am an American. I am the part you won’t recognize. But get used to me. Black, confident, cocky; my 
name, not yours; my religion, not yours; my goals, my own; get used to me.” 

And most famously: “Float like a butterfly, sting like a bee.” 

Ali stands for an Americanness that is both butterfly and bee.  The peace-maker and the stinger.  The 
seeker of justice and the ferocious fighter.  This friend of the Constitution was free to be different and 
free to be American. 
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Chapter Eleven: Friend of Voting 

“Turn Out the Vote, Ohio” oil on panel by Bruce Petrie 

As America heads into the presidential election of 2020, the clouds are gathering around voting rights.  
The pandemic seems certain to increase voting by mail and by absentee ballots.  How will the 
pandemic influence the vote?  Not just who people vote for, but whether and how votes will be cast? 
What unforeseen errors, inefficiencies, glitches and worse might complicate the electoral process?  
How will the perception and reality of electoral system incompetence play out?  Will foreign powers 
interfere at a time of perceived vulnerability? 

With more electoral problems, the more likely there will be claims that the election outcome lacks 
legitimacy.  Both political parties are deploying litigation strategies around electoral issues.  Even the 
U.S. Postal Service is under scrutiny.  Neither snow nor rain nor heat nor gloom of night stays the 
Post Office from its appointed rounds. Will politics?  

The pandemic has certainly created new challenges, yet even before the coronavirus, American 
electoral habits were change-worthy.  Voter turnout rates are usually way too low for a representative 
democracy.  You can go online and look up the voter turnout rates in local, state and national 
elections across the U.S.  For example, you can go to the Ohio Secretary of State web page and see the 
numbers going back decades in each election cycle.   You’ll see rates like 40% or less of the number of 
registered voters actually voted--and that’s a percentage of those who registered not the total number of 
citizens. 

We the People can do better than that.  We can be more vigilant about our constitutional right to vote, 
exercising it, protecting it, understanding it.  Low voter turnout weakens popular sovereignty. 

Should we leave it up to politicians to increase voter turnout?  Not really.  High voter turnout may not 
be the goal for some partisans.  Some don’t see the prospect of overall increased voter participation as 



122 

good for them or their parties.   If your job is to win an election, you are interested more in the type
and whereabouts of voters than the overall number of people who vote. 

If your job is to win an election, you want your district to be made up of as many types of potential 
voters who are on your side of the political fence as possible.  If that can happen, your job becomes a 
lot easier, because your district is less politically heterogeneous.  Political homogeneity, political safety, 
costs you and your campaign less money if district homogeneity aligns with your politics.  If your 
district is “safe” because most people in it are in your court, then to win you don’t need to raise as 
much money for TV ads, social media, polling, consultants, signs, campaign workers and so on. 

So how do political parties and politicians from both sides make districts safe? Gerrymandering.  It’s not 
a new tactic, and has been used since the 18th century in American politics.  But there are signs today 
that American voters are waking up to how gerrymandering impacts elections and democracy. 

Before we talk further about gerrymandering, let’s first go back to principles in the Constitution about 
voting. That conversation will help us appreciate how fundamental it is for us to vote and why voting 
needs more respect and protection.  If we are not inspired to vote, we probably won’t vote.  Should 
we depend only on this or that politician to inspire us to vote? Or should our inspiration to vote also 
and more basically come from the Constitution? 

The weight of evidence is that Russians meddled in America’s 2016 election.  Our state voting 
systems need increased support from the federal government to protect against electoral cyber-attacks.  
Those who want to see democracy fail have decided that voting is an American vulnerability, not an 
American strength.  The best answer to that is much more voting and protection of voting rights.  
An American party that weakens voting and voter participation in democracy is indirectly helping 
foreign interference.  The best voting message our republic can send to the world is that, in times of 
crisis, Americans vote. 

Voting is referenced no less than five times in the Constitution.  The Constitution prohibits voting 
discrimination based on race, color, previous condition of servitude or sex.  Let’s look more closely at 
the text. 

• The Elections Clause of Article I, Section 4 provides that the times, places and manner of 
holding congressional elections shall be prescribed in each state by the state legislature. That 
said, Congress may at any time by law make or alter such regulations, except as to the places of 
choosing Senators.   

• Article I, Section 5 provides that each house shall be the judge of the elections, returns and 
qualifications of its own members.   

• Article IV, Section 4, the Guarantee Clause, says that the federal government shall guarantee to 
every state a republican form of government.   

• The Fourteenth Amendment, Section 2 provides that representatives shall be apportioned 
among the several states according to the whole number of persons in each state. 

• The Twelfth Amendment of 1804 amended the Article III procedure for electing the president 
and vice president.  A body of “electors” is to be formed every four years.  There are 538 
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electors. An absolute majority of at least 270 electoral votes is required to win. Each state 
legislature determines the manner by which its state electors are chosen.  The number 538 
comes from adding 435 House of Representative members plus 100 Senators plus 3 for the 
District of Columbia. Each state has electors equal to its membership in the House and Senate. 

Whether or not the Electoral College should be abolished and replaced with a nationwide popular vote 
is a perennial subject of debate. Supporters say it aligns with federalism by encouraging more 
widespread campaigning in small states, in rural areas and beyond the large cities. Opponents say a 
nationwide popular vote fits better with the idea of one person, one vote and avoids the incongruity of 
losing the popular vote while still winning the majority of at least 270 electoral votes.  

If a right is repeatedly mentioned in a legal composition, that means sit up and take notice—something 
very important is being repeated.  Do we give the right to vote the same level of importance the 
Constitution does?  Do we care more about, say, restraint on our speech than restraint on our right to 
vote?  Do we see the right to vote as a free speech right?  If campaign money is “speech” as the 
Supreme Court has said, then certainly our votes are speech. 

When you vote you engage in the most important of constitutional conversations.  You reconnect 
with the Constitution.  Your vote is inspired because you voted and affirmed your citizenship 
connection to larger ideals, even if the choice of candidate or issues makes you hold your 
nose.  Voting is not only about the people and issues of now.  It’s about the constitutional past that is 
not dead and not even past. 

Now that we have laid the foundation, let’s go back to the gerrymandering of federal congressional 
districts and how this affects voting and democracy. 

Gerrymandering 

There are 435 seats in the House of Representatives and the Constitution provides for apportionment of 
seats among the states by population as determined by the census every ten years.  The U.S. Census is 
required by Article I, Section 2.  States (by federal statute) are divided into single-member districts. 
States usually redraw district boundaries after each census.  This is usually done by state legislatures.  
In some states, in an effort to eliminate gerrymandering, independent commissions or panels redraw 
the district lines. 

Gerrymandering is done by both political parties, sometimes in tandem.  Its goal is to make a district 
as politically safe for the dominant party as possible.  Gerrymandering is cartographically visual; you 
can see its lines overlaid on state maps.  The telltale visuals of gerrymandering on a map are 
oddly-shaped, asymmetrical and elongated shapes and blobs that reach across county boundaries to 
capture the types of voters the dominant party wants in the district.   In a political form of humor 
picked up by editorial cartoonists going back to the early 19th century, a gerrymandered district on a 
map can look like a dragon, snake, lizard or other reptilian form. 

The U.S. Supreme Court has upheld the use of independent redistricting commissions by states (Harris v. 
Arizona Redistricting Commission), an important precedent for citizens who want to reduce 
gerrymandering by political parties.  However, the Supreme Court in 2019 by a 5-4 vote ruled that 
federal courts are powerless to hear challenges to partisan gerrymandering (Rucho v. Common Cause; 
Lamone v. Benisek).  Chief Justice Roberts wrote: “We conclude that partisan gerrymandering claims 
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present political questions beyond the reach of the federal courts.”  Justice Kagan wrote an 
impassioned dissent stating: “The practices challenged in these cases imperil our system of 
government.  Part of the Court’s role in that system is to defend its foundations.  None is more 
important than free and fair elections.” 

The Court’s majority has now left any reform of partisan gerrymandering to the states under the 
Reserved Powers Clause of the Tenth Amendment and Elections Clause of Article I.  The Court said 
there were no legal standards discernable in the Constitution to make judgments about how much 
partisan gerrymandering was too much.  In sum, the Court has gone back to principles of federalism, 
kicking the ball to the states and staying away from reallocating power between the two major political 
parties.  Thus, the most promising remaining strategy seeking to reform partisan gerrymandering is to 
work at state and local levels to initiate laws that create independent redistricting commissions. 

The Roberts Court majority’s stand-offish approach to partisan gerrymandering is similar to its 
non-interference in primary election issues arising from pandemic concerns like voting by mail, 
curbside voting, voting by the elderly and infirm and so on. A 5-4 majority is standing by what is 
known as the Purcell Principle. In Purcell v, Gonzalez (2006), the Court said: “Court orders affecting 
elections, especially conflicting orders, can themselves result in voter confusion and consequent 
incentive to remain away from the polls. As an election draws closer, that risk will increase.” Chief 
Justice Roberts is trying to keep the Court out of politically-charged fights and decisions that open the 
Court to criticism that it is partisan.  The Court does not want another Bush vs. Gore moment in its 
history.  The principle of separation of powers is supposed to remove the Court from deciding 
political questions or usurping the electoral process via judicial fiat.  

Aside from partisan gerrymandering, the Supreme Court has ruled that malapportionment is 
unconstitutional and that districts must be about equal in population.  Malapportionment would 
occur, for example, if one district has 1,000 voters and another district has 10,000 voters, since both 
have one representative and the people in the first district would be getting ten times more 
representation per person than the voters in the second district.  Also, redistricting based on racial or 
language-based minority status is prohibited by federal statute (1965 Voting Rights Act).  
Malapportionment is not the same as gerrymandering, which goes to the configuration of the district 
and who’s included/excluded.  The Supreme Court has not ruled that partisan gerrymandering is 
unconstitutional, so long as it doesn’t discriminate on the basis of race or language status under the ‘65 
Voting Rights Act. 

Gerrymandering is a root cause of congressional disincentives to cooperate, collaborate and 
problem-solve. Gerrymandering has a behavioral impact on members of the House of 
Representatives.  The vast majority of members come from gerrymandered safe districts.  This 
disincentivizes bipartisanship and practical compromise.  If I come from a safe district, my incentive 
is to work with the extremes of my own party rather than to compromise with the moderates from the 
other party.  My district at home is one-sided, so my behavior in Washington tends to be one-sided. 

Citizens are increasingly angry about gridlock and the inability to solve problems legislatively, yet may 
not connect the dots between gerrymandering and the partisan political behavior they want to change.  
Gerrymandering and other tactics erode the constitutional values of popular sovereignty and 
voting.  Other tactics have included a variety of legislative and litigation-driven moves to restrict voter 
participation: cutting back on early voting, trying to eliminate election-day voter registration, restrictive 
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voter ID laws, restricting private groups from conducting voter registration drives, and felony 
disenfranchisement laws that deny the right to vote even after the sentence has been served. 

Real cases of voter fraud, defined here as someone pretending to be someone else and casting a ballot, 
are relatively rare.  Consider how difficult it would be to conspire with hundreds or thousands of 
people to cast fraudulent ballots in the names of others who are registered to vote, and also somehow 
guarantee that ballots of the real persons are not cast or removed.  Especially in times of fear, 
conspiracy theories have often been tantalizing in American politics.  We should not suppress the 
voting rights of legitimate voters based on unfounded conspiracy theories about voter fraud. 

One of the most important reforms to help protect and preserve American voting rights is Voter 
Registration Modernization or VRM.  American democracy’s system of voter registration is not by 
any means a streamlined national system.  It’s a crazy quilt of state systems, some of which are still 
using outdated methods, paper records, arcane rules, exclusionary practices and so on.  Technological 
advances are modernizing many other important areas of American life.  Streamlining, standardizing 
and simplifying voter registration will increase voter participation in democracy.  Signs of reform exist 
in the Oregon model of voter registration which makes you a registered voter in connection with your 
driver’s license.  Modernizing voter registration has significantly increased voter participation in 
Oregon.  To learn more about VRM, go online to New York University School of Law’s Brennan 
Center for Justice. 

As both political parties maneuver, fight and litigate over partisan interests around voting rights, there 
is an overall cost extracted from democracy.  Gamesmanship with the voting rights of popular 
sovereignty strikes at the heart of the Constitution.  The cost is the feeling on the part of many 
Americans that their votes don’t matter, that the game is a political one played by rules they don’t write 
or even see.  This was the danger of factionalism foreseen from the Constitution’s origins. 

A friend of the Constitution is not just a friend of voting by those he or she agrees with.  A friend of 
the Constitution is not just a friend of voting by either Democrats or Republicans or a third party.  
One who advocates only for the voting rights of this or that faction is a Friend of Faction.  A 
constitutional friend defends the voting rights of all. 
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Chapter Twelve: Friend of Religious Freedom 

When it comes to religion, what is your story?  How would you describe the who, what, where, when, 
why and how of your religious beliefs?  Or non-beliefs?  How did you come by your faith, or perhaps 
your decision to do without?  Has your family history influenced your choices?  At some point in the 
past, did your family come to America for religious reasons?  Do you have a church home?  Or have 
you decided church-going or institutional religion isn’t for you?  Has religion been a source of 
cohesion, a source of conflict or a mixture of the two in your life?  Have you followed a traditional 
pathway or gone down a different road?  What experiences, good, bad or indifferent have you had 
with religious freedom?  Or religious coercion?  When if ever have you felt forced to believe 
something?  Or free to believe or not believe? 

These stories – how we discover and share them – lay the groundwork for broader questions about the 
relationship between religion and American constitutionalism.  If we are willing to explore and share 
these stories, we may see common ground.  We might put aside for a moment an interest in showing 
another person why our religious beliefs or non-beliefs are more right than theirs.  We might simply 
tell our story and listen to the other person’s. 

One value of this exercise is that it reveals a fundamental fact about religion in 21st century America: 
pluralism.  The variety of religious beliefs and non-beliefs is something you’ve likely encountered in 
your own experience.  Here are some statistics about American religious pluralism: 

• No religion 18.2% 

• Protestantism 48.9% 

• Catholicism 23% 

• Mormonism 1.8% 

• Judaism 2.1% 

• Islam 0.8% 

• Other Non-Christian 2.5% 

• Unknown/No Response Given 2.7% 

Beyond statistics, pluralism is a major dynamic in the broader story of the history of religion in 
America.  As America’s population has grown to around 330 million souls, many bringing with them 
cultural traditions and beliefs from across the globe, so has the diversity and variety of believers and 
non-believers.  When we say America has religious pluralism, we are beginning with an empirical fact, 
not a religious opinion about whether pluralism is a good or bad thing. 

The fact of pluralism itself leads to different and controversial religious views about pluralism.  Some 
see religious pluralism as a good thing.  Some don’t.  Some see pluralism as strength, a reflection of 
the biblical idea that “My Father’s house has many rooms.”  Some may believe that God has given 
people a pluralism of different gifts, or that pluralism is a healthy manifestation of religious freedom.  
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Others see pluralism as a threat, as too much deviation from what they believe is the one true way or 
set of beliefs.  In a post 9/11 America, some associate Islam with radical extremism.  Others see in 
the Islamic faith a rejection of terrorism and a monotheistic religion having much in common with 
other religions.  Some think that because most Americans identify as Christians, that means that 
America is or should be a Christian Nation based on majority rule.  Others say, no, that is a theocracy 
which would violate the idea of church-state separation.  Still others look at pluralism not through a 
religious lens at all but as a neutral fact of life: it just is.  Some see religious wrangling over pluralism as 
one more reason to turn away from organized religion.  In sum, Americans are pluralistic even about 
pluralism. 

In addition to pluralism, another fact of life about religion in America is economics.  As we look at the 
relationship between religion and American constitutionalism, we can see that many cases and 
controversies have involved, directly or indirectly, issues of money, taxes, resources, and commerce. 
This is not to say that organized religions are all about the Almighty Dollar. It’s to say that churches in 
America exist within a worldly reality of economics. 

Benjamin Franklin, who personified America’s tendency to blend high-minded ideals with real world 
pragmatism, gets some credit for this quip from 1789: “Our new Constitution is now established, and 
has an appearance that promises permanency; but in this world nothing can be said to be certain 
except death and taxes.”  We now have a constitutional invention called the Internal Revenue Code. 
It created not only an intricate web of new forms of taxation beyond even Dr. Franklin’s fertile 
imagination, but also exemption from taxation.  In the case of churches and religious organizations, 
the key tax-related idea is tax exemption. 

Churches and religious organizations in America have bills to pay along with missions to serve. They 
have buildings, bricks and mortar, real estate, parking lots, heating and air conditioning, employees, 
retirement plans, all sorts of programs, insurances, assets and liabilities, lawsuits, debits and credits.  
Churches that have budgets to balance understand the value of tax exemption. 

Under the Internal Revenue Code, a church and religious organization is a nonprofit organization. 
America is brimming with nonprofits, including some 1.5 million registered non-profit organizations.  
Non-profits are voluntary associations.  The First Amendment freedom to associate has in many ways 
worked as a means for We the People to build community.  Non-governmental, non-profit 
organizations are essential features of American constitutionalism.  Their number and variety attest to 
the centrality of freedom of association.  Our constitutional freedoms are not just individual.  They 
include the collective freedom to associate with others for all sorts of purposes under the sun. 

Alexis de Tocqueville (1805-1859) called the American freedom of association both an art and a 
science: “When you allow them to associate freely in everything, they end up seeing in association the 
universal and, so to speak, unique means that [persons] can use to attain the various ends that they 
propose.  The art of association then becomes... the mother science; everyone studies it and applies 
it.” 

Religious organizations are one of 29 different types of non-profits known as 501(c) organizations.  
Religious organizations get tax exemptions under 501(c)(3) if they are organized and operated 
exclusively for: religious, charitable, scientific, literary or educational purposes. In addition to tax 
exemption, 501(c)(3) status helps non-profits raise charitable contributions that the donor can deduct 
from his or her taxes. 
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Tax exemptions and charitable deductions are designed not only to benefit non-profit associations, 
but also to serve the general welfare of America.  Associations can engage and organize private 
citizens into communities of work and purpose for the good of others. Government alone can’t do the 
work of a constitutional republic. The people do it, along with their many local, state and national 
associations. Non-profits help foster the civic virtue that the republic needs to survive and flourish. 

Suffice it to say that without tax-exempt status and the related ability of donors to deduct charitable 
contributions, religious organizations across American would suffer a colossal, and in some cases an 
existential, financial blow. A religious organization can risk losing its tax exempt status if it uses the 
church for political purposes. The line between politics and religion isn’t always a bright one in actual 
practice. An amendment to the U.S. Tax Code (called the Johnson Amendment enacted in 1954) 
prohibits 501(c)(3) non-profits from endorsing or opposing political candidates.  The Trump 
Administration (by Executive Order in May, 2017) sought to limit the Johnson Amendment, arguing 
that it restricts the free speech rights of churches and religious organizations. 

What do you think? How much, if at all, should a church leader be limited as to what he or she can say 
or not say politically from the pulpit?  Where would you draw the line?  Certainly, places of worship 
should be free to engage in social justice and other issues according to the free exercise of religion.  
On the other hand, using a church predominantly as a vehicle for political organizing, campaign 
contributing and candidate endorsing runs counter to charitable, non-profit tax exemption rationales. 

We turn now to the text.  What does it say and not say about religion?  The Constitution doesn’t 
mention the word “God.”  Does it mention the word “Lord”? It does, in Article VII, as a preface to 
the signatures when it mentions “in the year of our Lord.” “Lord” in this context has a signatory, 
custom-and-practice meaning. It doesn’t mean the Founders were establishing a theocracy. 

Article VI says: “no religious test shall ever be required as a qualification to any office or public trust 
under the United States.”  That said, across American history, religion has influenced political and 
public opinion about who should be in office. For example, on September 12, 1960, presidential 
candidate John F. Kennedy spoke to the Greater Houston Ministerial Association, a Protestant group 
that had concerns about Kennedy’s Catholicism (JFK would be America’s first Catholic president): 

“I believe in an America that is officially neither Catholic, Protestant nor Jewish; where 
no public official either requests or accepts instructions on public policy from the 
Pope, the National Council of Churches or any other ecclesiastical source; where no 
religious body seeks to impose its will directly or indirectly upon the general populace 
or the public acts of its officials; and where religious liberty is so indivisible that an act 
against one church is treated as an act against all.”  He went on to say: “I am not the 
Catholic candidate for President. I am the Democratic Party’s candidate for president, 
who happens also to be Catholic.” 

Note Kennedy’s principle of the ‘indivisibility’ of religious liberty.  Protecting the freedom of all 
means not establishing the religion of one. 

Looking further in the Amendments part of the text, we find the First Amendment’s Free Exercise 
Clause and Establishment Clause, which together are designed to protect religious liberty: “Congress 
shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof…” 
The First Amendment’s Free Exercise and Establishment Clauses have generated many cases and 
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controversies. The Supreme Court admits that its own jurisprudence in the area of religion has been 
“vexing.”  The Supreme Court has struggled for decades to pin down consistent legal principles to 
deal with many different fact scenarios in many different religion cases.  When it comes to religion, 
the Court has historically had many variations of saying what the law is.  Most recently, for example, 
the Court has distanced itself from its former Establishment Clause precedent called the Lemon test 
which over time has turned out to be a lemon. One of the Lemon tests was called the “excessive 
entanglement” test.  Let’s just say the Court got excessively entangled in its own unworkable test. 

The main point here is that American constitutionalism in the 21st Century is still searching for a more 
workable, clear and consistent set of principles in the controversial area of religious liberty.  Simpler is 
better when it comes to reforming legal tests that have become too entangled.  A single word that 
provides a useful framework for understanding the boundaries and contours of religious liberty is 
coercion.  This author’s view is that coercion is a less-is-more legal test we can use in both 
Establishment Clause and Free Exercise cases, especially since the Court has not come up with a 
unifying alternative.  It makes sense that the Constitution does not let government establish a religion 
or prohibit the free exercise of religion because both prohibitions prevent coercion. 

The opposite of religious liberty is religious coercion.  This coercion principle is true to the constitutional 
text because it is the flip side of liberty.  What is coercion? Here, again, context is essential. For 
example, the Constitution doesn’t permit the government to coerce a particular religious belief.  The First 
Amendment believes that you’re free to believe what you want to believe.  But that isn’t a license to 
coerce others to believe what you do. Nor does it give you unlimited freedom to act on your beliefs.

In 2018 the Supreme Court issued a decision in a high-profile case, Masterpiece Cakeshop, involving a 
bakery in Colorado that refused to provide a wedding cake to a gay couple based on the owner’s 
religious beliefs.  The key to Justice Kennedy’s decision is the word “hostility,” a form of coercion.  
The Court found fault with the state administrative agency, the Colorado Civil Rights Commission, 
not the baker or the same-sex couple.  The Court found that the Commission had been hostile to the 
religious beliefs of the owner.  The Commission should have been neutral not hostile to religion. 

A 32-foot cross memorializing World War I soldiers was the subject of another Supreme Court case, 
American Legion v. American Humanist Association (2019) in which the Court let the cross stand.  Recall 
our theme that American constitutionalism is intertwined with history and also with civic virtue.  
Listen to Justice Alito’s conclusion that ordering the destruction of the cross “would not be neutral:” 

“The cross is undoubtedly a Christian symbol, but that fact should not blind us to 
everything else that the Bladensburg Cross has come to represent.  For some, that 
monument is a symbolic resting place for ancestors who never returned home.  For 
others, it is a place for the community to gather and honor all veterans and their 
sacrifices for our Nation.  For others still, it is a historical landmark.  For many of 
these people, destroying or defacing the Cross that has stood undisturbed for nearly a 
century would not be neutral and would not further the ideals of respect and tolerance 
embodied in the First Amendment.  For all these reasons, the Cross does not offend 
the Constitution.” 

In 1962 the Supreme Court decided Engel v. Vitale holding that daily recitation of a 
non-denominational prayer in the classroom violates the Establishment.  A firestorm of public 
criticism followed the decision.  Some misinterpreted the Court’s decision to mean a blanket 
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prohibition of any prayer in school.  Critics of the Engel case claimed that the Court was turning 
public schools into religion-free zones, thus undermining the role of religion in American life. 

As with other controversial Supreme Court cases involving deeply felt issues, the Court’s school prayer 
case became both myth and reality in public opinion.  The myth is the easily politicized soundbite: 
“no prayer in public schools.”  The reality is not “no prayer” but no school-sponsored prayer.  Students 
still have the right to pray individually or in student-initiated groups as long as prayer time doesn’t 
disrupt the school’s educational workings. Public school students may read sacred texts, discuss 
religion with other students, and pray.  The school may place reasonable time, place and manner 
restrictions on this.  Students are generally free to express religious viewpoints in conversation, class 
discussion, papers, homework and artwork. 

Students generally cannot coerce others into a captive audience of religious practice or observance.  
Subject to reasonable time, place and manner restrictions, students may distribute literature with 
religious content.  Schools cannot favor or censor such speech based on content.  Students have the 
right to form and participate in religious clubs and associations.  Schools generally need to give access 
to religious clubs like non-religious clubs.  School-sponsored, religion-based graduation ceremonies 
that endorse a certain faith are generally not permitted.  Depending on the context, student-initiated 
prayers at graduation are constitutionally permissible.  School-sponsored prayers at sporting events 
like football games are not generally permissible. 

Again, facts and context are important, keeping in mind the idea of coercion.  For example, if a coach 
requires or encourages the whole team to gather in prayer at a school game or school event on school 
property, courts will likely see coercion and disallow it.  Some might say, well, the coach didn’t force 
anyone to pray.  He just put a knee down and prayed at the fifty yard line after the game and players 
who wanted to join him did.  But what if you are the player who doesn’t want to pray in that manner?  
Are you going to stand on the sidelines while the coach, a school authority figure whose favor you 
value, prays with the rest of the team? 

Since religion engages the conscience, religion cases are flash points for strongly held views and 
opposing forces, reflecting broader conflicts and debates in American history and culture.  As Justice 
Elena Kagan has written: “[T]he American community is today, as it long has been, a rich mosaic of 
religious faiths.”  Constitutional history teaches that while religious faith was most certainly an 
inspiration for many 18th century Americans, so was the idea of separating church and state.  Some 
Americans today believe that separation of church and state is un-American, contending that it 
weakens both church and state to separate them.  The Constitution is just the reverse of that.  The 
Constitution harmonizes the original idea that in America you are free to express your religion, or lack 
thereof.  It’s not the role of civil government to pick a religion for us or others.  A compelled 
religious conformity would run counter to the Constitution’s idea of liberty.  A government founded 
on popular sovereignty did not want a monarch to compel all into one religion or to block each of us 
from exercising chosen religious beliefs or non-beliefs. 

Establishing a theocracy is not just bad news for republican government, but also for religion and 
religious freedom.  After all, why should religion based on a higher authority than government invite 
government to be its authority? 

While the Constitution separates church and state, applying the religion clauses of the Constitution to 
modern cases and scenarios has led to a patchwork of law that, to say the least, can get complicated.  
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In actual practice today, the Jeffersonian metaphor of “a wall of separation between church and state” 
looks less like a wall and more like Swiss cheese. 

Can the government make and enforce valid and neutral laws of general applicability even if they 
restrict religious exercise?  For example, can a public school exclude a minor student from school if 
the student’s parents are opposed to vaccination on religious grounds? Yes, the public health interests 
of the school and the other students and school employees should outweigh the religious choice of the 
parents. 

This connects to an ongoing debate over a federal law (passed in 1993) called the Religious Freedom 
Restoration Act (RFRA) which provides in part: “Government shall not substantially burden a 
person’s exercise of religion even if the burden results from a rule of general applicability [unless the 
government can show that the burden] (1) is in furtherance of a compelling governmental interest; and 
(2) is the least restrictive means of furthering that compelling governmental interest.” 

The Supreme Court struck down RFRA in 1997 as applied to the states, finding that it violated 
federalism as well as separation of powers by infringing on the judicial power to say what the law is.  
RFRA is still alive as applied to the federal government. RFRA has its opponents and supporters.  
Some think it gives too much liberty to religions to avoid laws enacted for the general welfare.  Others 
think that it protects religious liberty from governmental intrusion.  Opponents of RFRA argue that 
religion should not be exempted from certain laws protecting the general welfare of others. Supporters 
of RFRA argue that the administrative state is intruding too far into the religious liberties of 
Americans. 

The Roberts Court and Religious Freedom 

Religious freedom has become a signature issue of the Roberts Court.  We can trace differences 
between the Justices as they present constitutional views about religion along the spectrum of judicial 
values.  Judges don’t want to evaluate the relative merits of differing religions or the sincerity of 
religious beliefs.  Since the Establishment Clause prohibits the Supreme Court from favoring one 
religion over another, the Justices can’t pick out religious winners and losers based on the content of 
faith.  Judges don’t get to judge religion, or they risk establishing one religion over the other. 

Religion cases also remind us that American constitutionalism sometimes requires that a Justice make 
a decision he or she does not like, but that his or her judicial conscience says is right.  Justice Antony 
Kennedy, in a First Amendment flag-burning case of Texas v. Johnson (1989) clearly did not like joining 
the five-justice majority that struck down the laws of 48 states prohibiting desecration of the American 
flag, but he candidly wrote: 

“The hard fact is that sometimes we must make decisions we do not like.  We make them because they 
are right, right in the sense that the law and the Constitution, as we see them, compel the result.  And 
so great is our commitment to the process that, except in the rare case, we do not pause to express 
distaste for the result, perhaps for fear of undermining a valued principle that dictates the 
decision.  This is one of those rare cases.” 

This flag-burning case was not a religion case.  But note Justice Kennedy’s candid explanation that 
“sometimes we must make decisions we do not like.”  The relevance to religion cases is that Justices 
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sometimes have to make decisions that don’t square with their religions, but do square, in their views, 
with the Constitution. 

In the 2020 term, the Court issued three important decisions relating to religious freedom.  These 
cases are important in their own right, but they also stand as markers for us to discern where the Court 
might be headed in future religious freedom cases. The Roberts Court will probably continue to craft 
an expansive interpretation of the Free Exercise Clause.  It will strive to find ways to decide cases that 
accommodate the religious pluralism of the United States.  The Court understands that religion is one 
of the most serious potential dividing lines in American politics and culture.  The Court may use what 
we might call a “giveth and taketh away” approach.  For example, in the 2020 term, it expanded 
employment discrimination rights for LGBT employees.  However, the Court did not in that case 
decide the issue of what religious accommodations might modify such an expansion of employment 
rights. 

In one of its three religious freedom cases, Our Lady of Guadalupe, the Court gave broad discretion to 
religious institutions such as religious schools to make employment decisions about their employees 
who function in so-called “ministerial” capacities.  The Court adopted a functionality test that 
considers the actual functions of the religious school employee.  This functional approach gives 
religious institutions a lot of leeway and discretion to make employment decisions which might 
otherwise violate discrimination laws in a non-religious employment context.  The majority decision 
in Our Lady of Guadalupe was written by Justice Samuel Alito who along with Justice Thomas tends to be 
on the right of the judicial values continuum.  That said, Our Lady of Guadalupe was a 7-to-2 decision.  
The protection of religious freedom on the Roberts Court is not just a matter of 5-to-4, 
liberal-to-conservative splits. 

The second religious freedom case decided by the Roberts Court in 2020 was the Little Sisters of the Poor
case.  This case involved the issue of the contraception mandate and the Affordable Care Act.  Some 
religious groups have objected to what they perceive as mandatory participation in employee benefit 
plans providing contraception benefits contrary to the employer’s religious viewpoints.  By a 
surprising 7-to-2 margin, the Roberts Court said that religious employees can be exempted from the 
contraception mandate.  Again, as in Our Lady of Guadalupe, a 7-to-2 Court was willing to make flexible 
accommodation for religious pluralism and religious freedom. 

In the third and final religion case, Espinoza, the Court found that the Montana Supreme Court was in 
error in allowing a tax credit program that did not include religious schools.  Montana is one of 37 
states that have in their state constitutions so-called “no aid” provisions that prohibit direct or indirect 
funding of religious schools.  The result of Espinoza has wide-ranging implications for the school 
voucher movement because voucher programs must now include religious schools if the voucher 
program is benefiting other non-religious private schools.  The Espinoza case builds on the Court’s 
prior decision in the Trinity Lutheran case in which the Court found that, in the context of school 
playgrounds, the state can’t include non-religious schools in funding for such things while excluding 
religious schools.  The Court has made it clear that, if it sees discrimination on the basis of religious 
identity, and if it sees funding or programs that don’t extend to religious institutions, the Court will 
subject such programs to its toughest so-called “strict scrutiny” standard of review. 

It is interesting to consider the Court’s expansion of religious freedom accommodation in the context 
of the Establishment Clause as opposed to the Free Exercise Clause.  In the long and tangled history 
of Supreme Court religion jurisprudence, the Court focused on the Establishment Clause to reinforce 
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separation of church and state.  However, the trend of the Court today is to focus more on the Free 
Exercise Clause than the Establishment Clause.  The Court seems more willing to create room for the 
pluralism of religion in public life. The Court pays attention to religious manifestations that have a long 
tradition or history that the Court does not wish to disrupt.  Judicial disruptions of longstanding 
religious traditions can become a form of hostility to religion.  For example, in the Bladensburg Cross
case, the Court took a very historical approach in analyzing the long history of the cross in the 
graveyard as a war memorial and felt that it would be more hostile to religion to remove the cross than 
to keep it, even where the cross required public funding to maintain.  This is an example of how the 
Establishment Clause has not been interpreted by the Court in an overly rigid way.  In future cases 
relating to monuments with religious content, we may expect to see a very historical and contextual 
approach by the Court.  Multiple members of the Court appear willing to apply a historical, contextual 
analysis.  For example, the Court has not let the Establishment Clause get in the way of various public 
expressions of religious faith and tradition like opening prayers, legislative prayers, and so on. 

As the Court focuses on the Free Exercise Clause in any future cases, it will likely scrutinize whether 
the particular facts of the case show coercion or hostility relating to religion.  The Masterpiece Cakeshop
case we’ve seen turned on the question of religious hostility as expressed by the state administrative 
agency in Colorado responsible for administering discrimination laws.  What was not decided was 
whether, for example, the owner of a cake shop could on religious grounds decide not to make a 
customized cake for potential customers celebrating a same-sex wedding.  Given the trend of the 
Court’s majority, it is likely that if and when that kind of case comes before the Court, the Court may 
find a way to accommodate the free exercise of religion. 

American Constitutionalism and “Civil Religion” 

Earlier in this book, we’ve made a distinction between the Constitution and American 
constitutionalism, the former being the text and the latter being the historical, legal and cultural 
context – the Big Story of how the Constitution has grown, changed and found expression over 
generations of lives and lived experience. 

Within the broader context of American constitutionalism and its history, there is what has been called 
American civil religion.  Civil religion doesn’t necessarily refer to any particular denomination or faith.  
That said, the Bible’s Old and New Testaments have historically had an influential role in American 
civil religion.  Civil religion generally stops short of “establishing” a theocracy, an official 
state-endorsed religion. 

Instead, civil religion has arisen from beliefs that the American republic, while legally separating 
church and state, stands for principles that are good and right in a spiritual sense.  Americans have 
variously believed that human freedom and equality are favored by God, that America is a “City upon 
a Hill,” that ceremonial, ritualistic and symbolic invocations of God on behalf of the republic and We 
the People are right and good, and that the Constitution itself has a moral foundation in humanitarian 
popular sovereignty. 

In modern times and before, Presidents from John Kennedy to Ronald Reagan to Barack Obama have 
invoked the Puritan lawyer John Winthrop’s metaphor of the shining city on a hill from the Bible’s 
Sermon on the Mount: “You are the light of the world.  A city that is set on a hill cannot be hidden.”  
The American Revolution, Declaration of Independence, the American Flag, Veterans and Memorial 
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Day celebrations, the Pledge of Allegiance – all of this and more connect with the civil religion aspects 
of American constitutionalism. 

One of civil religion’s greatest personifications was Abraham Lincoln.  Listen to his words from the 
1865 Second Inaugural Address: 

“Both [North and South] read the same Bible, and pray to the same God; and each 
invokes His aid against the other.  It may seem strange that any men should dare to 
ask a just God’s assistance in wringing their bread from the sweat of other men’s faces; 
but let us judge not that we be not judged.  The prayers of both could not be 
answered; that of neither has been answered fully.  The Almighty has His own 
purposes.  ‘Woe unto the world because of offences! for it must needs that offenses 
come; but woe to that man by whom the offence cometh!’  If we shall suppose that 
American Slavery is one of those offenses which, in the providence of God, must 
needs come, but which, having continued through His appointed time, He now wills to 
remove, and that He gives to both North and South this terrible war, as the woe due to 
those by whom the offence came, shall we discern therein any departure from those 
divine attributes which the believers in a Living God always ascribe to him?  Fondly 
do we hope – fervently do we pray – that this mighty scourge of war may speedily pass 
away.  Yet, if God wills that it continue, until all the wealth piled by the bondman’s 
two hundred and fifty years of unrequited toil shall be sunk, and until every drop of 
blood drawn from the lash, shall be paid by another drawn with the sword, as was said 
three thousand years ago, so still it must be said: ‘The judgments of the Lord, are true 
and righteous altogether.’ 

With malice toward none; with charity for all; with firmness in the right, as God gives 
us to see the right, let us strive on to finish the work we are in; to bind up the nation’s 
wounds; to care for him who shall have borne the battle, and for his widow, and his 
orphan to do all which may achieve and cherish a just, and a lasting peace, among 
ourselves, and with all nations.” 

If we had to choose which words in all of American history most embody the idea of civil religion 
within American constitutionalism, we might look no further than Lincoln’s Second Inaugural. 

Our constitutionalism listens to Jefferson’s admonition about “the wall of separation between church 
and state.”  Yet it also listens to Lincoln, whose fate, more than Jefferson’s, was to purge the 
Constitution of slavery’s sin.  In Lincoln, we hear the Article II executive framing America’s 
apocalyptic Civil War in Biblical terms for his listeners then and for the ages. 

So where is the line between the civil religion of American constitutionalism and the Constitution’s 
non-establishment of religion?  There is no simple bright line.  Some may see contradiction in the 
way the American republic both associates and disassociates itself religiously.  But that push and pull 
of conflicting ideas is part of who We the People have been and still are.  For example, America’s first 
widespread reform movement was 18th century abolitionism, a movement fueled by the religious zeal 
of leaders like William Lloyd Garrison, Frederick Douglass, Harriet Beecher Stowe and Sojourner 
Truth.  Slavery was, to many abolitionists, an offense to a heavenly God before it was an offense to an 
earthly republic’s ideals.  Similarly, contemporary issues of race, pluralism, equality, abortion and the 
death penalty are intertwined with religious and moral convictions of We the People on all sides. 
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On the one hand, our constitutionalism does not compel a secular America.  It does not ask We the 
People to wear blinders about our own history or to shed our religious beliefs or non-beliefs.  On the 
other hand, it does not establish an official American religion.  We the People, through the changing 
contexts of our lives and history, will keep drawing the contour lines of religious liberty.  As Justice 
Kennedy wrote in the context of religious liberty and wedding cakes: “[T]he application of 
constitutional freedoms in new contexts can deepen our understanding of their meaning.” 
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Chapter Thirteen: Friend of Equality 

“Sojourner Truth” journal sketch by Bruce Petrie.  Sojourner Truth (1797-1883) was a gifted orator on behalf of 
equality, abolitionism and women’s suffrage. 

Being a friend of the Constitution is being a friend of equality.  Like contrapuntal melodies in music, 
liberty and equality work together.  Deprivations of equality for some lead to deprivations of liberty 
for all.  In this chapter, we focus on one of the most powerful sections of the Constitution on behalf 
of equality, the Equal Protection Clause of the Fourteenth Amendment. 

Let’s look at the Fourteenth Amendment, Section 1: 

“Section 1.  All persons born or naturalized in the United States and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or 
enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws.” 

These words are among the Constitution’s most consequential, most debated and most litigated.  
Ratified on July 9, 1868, the Fourteenth Amendment’s story is intertwined with the Civil War, slavery 
and the second founding of the Constitution to amend its original brokenness.  The Fourteenth 
Amendment was ratified on July 9, 1868. 
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The author of Section 1 was a person who is largely forgotten today, John Armor Bingham 
(1815-1900).  We tend to shine the spotlight on the original framers to the exclusion of other actors 
like John Bingham, a congressman from Ohio who was a prosecutor in the Lincoln assassination trial 
and the Andrew Johnson impeachment trials. 

Section 1 has four main clauses: the Citizenship Clause, the Privileges or Immunities Clause, the Due 
Process Clause, and the Equal Protection Clause. 

• The Citizenship Clause is the only place where the Constitution expressly frames a definition of 
“citizen.”  Currently, with immigration being a major political issue in debates over “the wall” 
and the southern border, the Citizenship Clause has been in the spotlight.  Yet as the political 
rhetoric flies back and forth, actually reading the words of the Citizenship Clause may impress 
you with how direct and concise the language is making all persons born or naturalized in the 
United States and subject to its jurisdiction “citizens.”  The Citizenship Clause reversed the 
Supreme Court’s infamous Dred Scott case (1857), which fueled the fires of Civil War when it 
held that African slave descendants were not U.S. citizens. 

• The Privileges or Immunities Clause received a crimped interpretation in the Supreme Court’s 
Slaughterhouse Cases of the 1870s.  Constitutional scholars and courts are today rejuvenating the 
“P or I” clause. 

• As noted earlier, the Due Process Clause of the Fourteenth Amendment ties to the Fifth 
Amendment’s Due Process Clause, making most of the Bill of Rights applicable to the states.   

• The Equal Protection Clause is the source of rights against discrimination and a vast body of 
statutory and case law. 

We now turn to examples of how certain friends of equality have been catalysts for progress. 

Women’s Equal Rights 

2020 marks the 100-year anniversary of the Nineteenth Amendment, a pivotal event in the history of 
women’s rights.  The movement for women’s equal rights has not been one movement, but many 
struggles involving many issues.  Gender discrimination is not an isolated form of inequality but has 
involved other forms as well.  The vote being the Constitution’s most important speech right, women 
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activists befriended the Constitution when men in power saw no political gain in women voting.  
Through this constitutional friendship, progress has been made on the road to equality, but much 
work remains. 

The Constitution does not subscribe to the notion that equality for women, a woman’s right to life, 
liberty and the pursuit of happiness, is derived or earned from men. Nor does the Constitution think 
the equal rights of men derive from women. For those who subscribe to the words of the Declaration 
of Independence, equality is endowed by a Creator, a higher authority than the arbitrary discretion of 
men or women in power. 

The first Women’s Rights Convention in Seneca Falls, New York drafted in 1848 a document titled 
“Declaration of Sentiments” using the compositional structure of the Declaration of Independence in 
an ironic way.  The Seneca Falls Declaration highlighted how far behind women’s rights were in 1848 
when compared with the aspirations of the Declaration of Independence. 

Elizabeth Cady Stanton and a group of Quaker women along with Lucretia Mott called for the 
convention. With about 300 people attending, the convention did not singularly begin the women’s 
rights movement, but it did make a remarkable call for equality for women in law, domestic relations, 
work, education and religion.  The convention did not include women’s suffrage as a universally 
accepted reform initiative.  Abolitionists and former slave Frederick Douglass supported women’s 
suffrage at the convention.  He was among 32 men and 68 women who signed the Declaration of 
Sentiments. 

Consider how few legal rights a woman had in 1848.  If she married, her finances came under the 
financial control of her husband.  She could not own property in her name.  Her wages went to her 
husband, as did the custody of her children if her marriage ended. A staggering one in ten American 
women were slaves.  The intersection between discrimination based on race and on gender involved a 
double burden for women of color.  The story of women’s suffrage also includes a degree of 
discrimination by white women against black women.  Even after the passage of the Nineteenth 
Amendment, black women’s right to vote faced discrimination, voting rights suppression and 
disenfranchisement based on race.  Finally, in 1965, Congress passed the landmark Voting Rights Act 
prohibiting racial discrimination in voting. 

Between the time of the Seneca Falls Convention and 1920, more women worked outside the home, 
making inroads into industrial jobs, healthcare, social services and significant contributions to the arts 
and sciences.  In 1920, a massive influx of some 30 million women voters occurred.  However, this 
did not automatically translate into more women in elected office.  In the workplace, women’s wages 
continued to lag behind men’s wages.  In 1923, the first iteration of the Equal Rights Amendment was 
presented to Congress.  In 1944, the ERA wording was amended to read “Equality of rights under the 
law shall not be denied or abridged by the United States or by any state on account of sex.”  While the 
ERA finally cleared Congress in 1973, it was not ratified as the Constitution provides by three-fourths 
of the states by 1982.  Ironically, the strongest and most effective opposition to the ERA came from 
a woman, Phyllis Schlafly. 

After the Nineteenth Amendment was ratified, the movement turned to civil rights reform, labor 
activism, reproductive rights reform and international peace.  By 1950, employment of women 
outside the home had risen to 29%.  This influx into the workforce created increased demands and 
needs for childcare, equal pay and fair division of labor. 
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Into the 1960s and continuing to the present day, equal rights advocacy has included the fight against 
workplace discrimination and sexual harassment.  In 1964, Congress passed Title VII of the Civil 
Rights Act, prohibiting employment discrimination “because of sex.”  This wording would later be 
the subject of the Bostock case that we will discuss later, which deals with LGBT rights.  The 1973 Roe 
v. Wade decision moved abortion rights to center stage politically, still a persistent dividing line in 
American politics. 

The hashtag #MeToo movement, fueled by social media, has spotlighted sexual harassment and 
assault by powerful figures in business, politics, and the entertainment industry.  Today, sexual 
harassment policies and training are a best practice in American workplaces. 

In 2018, a record 102 women won seats in the House of Representatives, 89 Democrats and 13 
Republicans.  Today, one-fourth of U.S. Senators are women, still far below the proportion of 
women in the population.  One-third of the current Supreme Court Justices are women.  
Constitutional friendships on behalf of equal rights for women are making a difference. 

Yick Wo v. Hopkins 

Justice Stanley Matthews “Yick Wo Laundry” sketch by Bruce Petrie 

The landmark equal protection case, Yick Wo v. Hopkins, is a remarkable story, a crossing of paths by 
two people from very different origins, one an imprisoned Chinese laundry owner named Lee Yick 
and the other a Justice of the Supreme Court named Stanley Matthews whose life and values were 
shaped by a pandemic. 

In times of national hardship like the present, stories from the American past are useful, but not 
predictably so.   History doesn’t repeat itself exactly.  Instead, it can give perspective on human 
experiences, showing how lives of those who’ve gone before connect to present lives in surprising 
ways. The past is never entirely past. So it is with this story of an individual from the 19th century 
whose fate was to cross paths with a pandemic, a fate of hardship to be sure but also one that shaped 
his life’s direction and purpose. He would go on to found a law firm that today is still going strong 150 
years later. He would go on to author one of the most important legal decisions in the history of equal 
justice under law, a decision that lives in the present as legal precedent, cited more than a hundred 
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times by the United States Supreme Court on which he served as a Justice.  This is a story that traces 
the threads of a pandemic experience through the extraordinary life of Stanley Matthews. 

When he was thirty-five, a young Cincinnati lawyer and his wife Mary suffered a tragedy, the profound 
dimensions of which can only be imagined. In the course of one week in 1859, the Matthews family 
lost four of six children to scarlet fever, also known as scarletina. Cincinnati’s outbreak was part of a 
world pandemic of scarlet fever between 1820 and 1880.  In 1863, Tad Lincoln, the young son of 
Mary Lincoln and President Abraham Lincoln, contracted and survived scarlet fever. Having been 
exposed, President Lincoln was suffering from fever, fatigue and the symptoms of scarletina when he 
delivered the Gettysburg Address, dedicating the Soldiers’ National Cemetery and exhorting his 
listeners to resolve “that these dead shall not have died in vain—that this nation, under God, shall have 
a new birth of freedom—and that government of the people, by the people, for the people, shall not 
perish from the earth.” 

Within two years of his terrible loss, Stanley Matthews volunteered to fight in Mr. Lincoln’s 
Army.  When the pandemic struck his family, Matthews was a United States Attorney for the 
Southern District of Ohio, serving from 1858 to 1861. He gave up his job as U.S. Attorney to serve as 
lieutenant colonel with the 23rd Ohio Infantry regiment of the Union Army.  His superior officer was 
future president Rutherford B. Hayes and future president William McKinley also served in the 23rd 
regiment which fought at the battle of Carnifex Ferry. 

Before becoming a lawyer and serving in the Civil War, Matthews graduated from Kenyon College in 
1840. A fervent opponent of slavery, he took a position as an assistant editor of the Cincinnati Daily 
Herald, the city’s first anti-slavery daily newspaper.  Today, Kenyon has a marble statue of Stanley 
Matthews and his wife by the famous American sculptor Augustus Saint Gaudens, a leading 19th 
century sculptor of Union war heroes and President Lincoln. A bronze version of the sculpture is at 
the Cincinnati Art Museum. After the Civil War, Matthews served as a judge in Cincinnati and then as 
a U.S. Senator.  In 1871, he co-founded the law firm of Matthews and Ramsey in Cincinnati which 
became Graydon, Head & Ritchey, today celebrating its 150th year. 

For deeper insight into Stanley Matthews and how the pandemic experience changed him, historians 
can look to a particular case that consumed his legal and public career beginning in about 1869, making 
its way to the Ohio Supreme Court which decided Board of Education of the City of Cincinnati v. 
Minor in 1872.  That case today holds an important place in legal history and the constitutional 
jurisprudence of freedom of religion.  In 1869, Cincinnati was embroiled in what became known as 
the Cincinnati Bible War.  The historical context for the Bible War was rancorous division between 
Protestants and Catholics over the existing practice of Bible reading in the Cincinnati Public Schools. 
Emotions ran high all around with petitions, protests, angry rhetoric, religious hostility and what a 
Cincinnati newspaper described as a ‘mob spirit.’  Each side wanted its religious version of the Bible 
read and taught in the public schools. Unable to satisfy either side, the Cincinnati School Board 
decided to discontinue the Bible reading altogether. The School Board hired Stanley Matthews to 
defend the decision. His defense of the School Board was thorough, strong, extensively researched, 
wide-ranging across law and religion, passionate and personal, as evidenced by a 400-page brief he filed 
in the case. 

Eventually, Matthews won his case before the Ohio Supreme Court. The Court and Justice John 
Welch didn’t squarely adopt all of Matthews’ wide-ranging arguments, but it did decide to uphold the 
school board’s decision to prohibit religious instruction from the Bible in public schools.  The case 
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still resonates in the 21st century debate over separation of church and state, especially in the 
education context.  One historical twist to the Minor case: The lawyer on the other side of Matthews 
was William Ramsey, the opposing advocates being sufficiently impressed with each other that they 
went into law practice together. 

Nineteenth-century America was a less secular society than today. Law and legal argument back then 
was more amenable to persuasion with a religious tone and reference. So it was that Stanley Matthews’ 
religious views and his legal arguments in the Minor case were intertwined. He also knew his audience, 
his client and the public opinion challenge of defending the hot button decision to remove the Bible 
from schools.  With public emotions running high with name-calling rhetoric like “infidel” against his 
client, Matthews decided to thread the needle by showing that his client the School Board was actually 
doing religion a favor, was acting in concert with Christianity, by removing government (i.e. the public 
schools) from the job of Christian education.  The legal grounding of this argument was separation of 
church and state, the constitutional principle of the non-establishment of religion by 
government.  But Matthews’ argument went a step further than law, saying that since God rather than 
the government or a public school board was the source of religious freedom, it was not good for 
religion to substitute the school board for God in requiring Bible reading.  Note here, as it will come 
up again later in Matthews’ career, the theme that governmental authority is not absolute and its 
powers are not unlimited, as against individual freedom and equality. The school board should not, 
Matthews believed, put its governmental authority and power to work in the spiritual realm through 
compelled Bible reading in school. 

This argument was consistent with the personal religious views of Matthews which changed in light of 
the tragedy of losing four children in a week to scarlet fever. Prior to suffering that devastating loss, 
Matthews and his wife had been Unitarians. Afterwards their faith intensified into Calvinism, a 
theology based on Martin Luther’s doctrine of justification by faith alone, emphasizing the grace of 
God and the doctrine of predestination.  The Calvinistic idea that God’s authority was direct to the 
person without intervention or permission of worldly authority lines up with the idea that a public 
school board should not be a Bible teacher. 

The story fast forwards to 1886. Matthews was then in his fifth year as 46th Justice of the United States 
Supreme Court, nominated by fellow Buckeye James A. Garfield within the narrow window of six and 
a half months that Garfield served as President before a madman named Charles Guiteau shot 
Garfield in the back at the Baltimore and Potomac Railroad Station in Washington D.C.  Equally 
narrow was the one-vote margin by which Matthews had been confirmed as Associate Justice by the 
U.S. Senate in a contentious and politicized process.  Whether by narrow margin, or the random 
mechanics of the Supreme Court’s docket or by, in his mind, Calvinistic predestination, the life of 
Stanley Matthews in 1886 crossed paths with that of a man named Lee Yick. It would be the most 
important crossing in Lee Yick’s life and the most important crossing in Stanley Matthews’ legacy to 
the present. 

Outwardly, the two men could hardly have been more different. Matthews was sixty-two years old, a 
white-bearded veteran of war and public service, sitting on the highest Court in the land in Washington 
D.C., only three years away from his death and burial in Cincinnati’s Spring Grove Cemetery. He knew 
that the America of 1886 had seen the post-War Reconstruction Era with its resurgence of Jim Crow 
racism and was in the midst of the Gilded Age along with rapid industrialization, massive immigration, 
xenophobia and inequality.  Tension over the influx of immigrants was at its peak thousands of miles 
from D.C. in California where Chinese immigrants had come to America, helped build the 
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Transcontinental Railroad and were becoming successful at other work, including the operation of 
laundries.  In San Francisco alone, about 89% of the laundry workers were of Chinese descent.  In 
1882 a law called the Chinese Exclusion Act was passed to rid California of the Chinese. Lee Yick was 
a citizen of China, not an American citizen, who operated a successful laundry in San Francisco until 
the city’s Board of Supervisors passed an ordinance making it illegal to operate a laundry in a wooden 
building without a permit from the Board of Supervisors. Whether to grant a permit or not was 
entirely within the power and discretion of the Supervisors who granted permits to virtually  all 
non-Chinese applicants but granted only one out of two hundred applications by Chinese laundry 
owners. The pretext was public health and safety.  The Supervisors denied Lee Yick’s permit 
application to operate his laundry. He refused to shut his laundry down. The Supervisors fined him ten 
dollars. He refused to pay the fine. The Supervisors put Lee Yick in jail. 

In 1886, Lee Yick had taken his case all the way to Associate Justice Stanley Matthews who wrote the 
opinion for a unanimous Court in Yick Wo v. Hopkins. Justice Matthews freed Lee Yick from jail and 
his fine in a landmark decision. It was the first time the United States Supreme Court ever ruled that a 
law that is neutral on its face, but is administered in a racially discriminatory manner, violated the 
Constitution’s Equal Protection Clause of the Fourteenth Amendment. 

Reading Matthews’ decision from the perspective of the 21st century, it is remarkable how modern 
and prescient his 19th century arguments were. The phrase “ahead of your time” is overused, but as 
applied to Stanley Matthews, he most certainly was in Yick Wo.  His times in late 19th century America 
were not shining on the likes of a Chinese laundry owner jailed for not paying a fine for operating a 
laundry. They were times when American law still accepted the separate but equal doctrine to justify 
racial segregation, as the Supreme Court so held in the case of Plessy v. Ferguson decided in 1896 after 
Stanley Matthews had died. 

In recent times, with tensions over immigration and travel bans in the courts, Yick Wo lives on as a 
precedent because Justice Matthews ruled that the Fourteenth Amendment applies to “persons” not 
just citizens. Since Lee Yick was a person, but not a citizen, he still had the constitutional right not to 
be discriminated against by government because of his race.  Yick Wo  lives on in hundreds of cases, 
including those of the Warren Court, where courts have relied on its principles to strike down neutral 
laws applied discriminatorily.  Yick Wo lives on in the education of today’s law students, in the praise 
of legal scholars and Supreme Court Justices such as Anthony Kennedy and in a public elementary 
school in San Francisco named after the case. 

Listen to the central principle of Yick Wo in the words of Justice Matthews: “Though the law itself be 
fair on its face and impartial in appearance, yet, if it is applied and administered by public authority 
with an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations 
between persons in similar circumstances, material to their rights, the denial of equal justice is still 
within the prohibition of the Constitution.” 

An evil eye and and unequal hand.  Throughout his decision, the single thing—the evil eye and unequal 
hand—that really bothered Justice Matthews was the abuse of unchecked power and authority vested 
in one person over another, one Board of Supervisors over Lee Yick.  This was the same Stanley 
Matthews who believed the power and authority of teaching religion to the young should not be vested 
in one Board of Education in Cincinnati.  It was the same Stanley Matthews who understood that 
suffering and hardship, whether from a pandemic or incarceration because of one’s race, has a way of 
revealing the basic equality of human beings and hence the equal justice we must work to protect. 
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On a personal note, the author is proud to acknowledge that Stanley Matthews was a founding 
member of the Graydon law firm in Cincinnati, now celebrating its 150th year. 

Brown v. Board of Education 

Brown v. Board of Education is the most important equal protection case in the history of the Supreme 
Court.  The situation the Supreme Court faced in 1954 was anything but a perfect Union.  The 
country was deeply divided on questions of race.  Racial segregation of public schools was mandated 
in seventeen states and four states allowed local schools to impose it.  The separate but equal doctrine 
was the law of the land, a law that accepted the idea that black children could be excluded from 
all-white public schools without injury to any constitutional notion of equality.  By past precedent of 
the highest court in the land, the more perfect Union envisioned by the Constitution did not extend to 
outlawing segregated public schools. 

But in the eyes of some, like counsel for the plaintiffs and future Supreme Court Justice Thurgood 
Marshall, the separate but equal doctrine collided head-on with the Constitution.  In Marshall’s mind, 
separate but equal and a more perfect Union could not co-exist.  The reasoning tied back to the 
American Revolution.  In classical republicanism, success of popular self-government rested on the 
education, enlightenment and virtue of the people.  Those with little faith in such dreams preferred 
monarchy or some other system that could substitute the judgment of the few for the perceived 
collective ignorance of the many.  Conversely, faith in self-government led logically to the centrality of 
public education and a well-informed electorate.  The interdependency of democracy and public 
education would be the synthesis idea arising from the collision between segregation and the 
Constitution. 

In 1954 the Court faced a divided country and a divided set of ideas over whether separate but equal 
was constitutional.  National divides joined with other divides both personal and ideological within 
the Supreme Court itself.  Brown University historian James Patterson, in his book Brown v. Board of 
Education: A Civil Rights Milestone and Its Troubled Legacy, notes that Chief Justice Earl Warren “mended 
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a badly fractured Court in 1953-54.” With his talent for harmonizing, Warren wrote a short opinion 
(only 13 paragraphs plus footnotes) that persuaded unanimity from some of the most willful judicial 
minds the Court has ever seen.  Patterson cites a memo that Warren wrote to fellow Justices noting his 
draft was “prepared on the theory that [it] should be short, readable by the lay public, non-rhetorical, 
unemotional, and, above all, non-accusatory.”  Earl Warren was a Court unifier.  Without his 
diplomacy and artfulness, his talent for consensus, the unanimity that accompanied the Brown decision 
would probably not have happened.  Without that, an already racially-divided Union would likely have 
divided further. 

Warren had more than his fellow Justices in mind – he was mindful of the “lay public.”  After all, 
Warren’s opinion was founded on the principle that public education “is the very foundation of good 
citizenship.”  So, Brown itself would be publicly educational and readable.  Striking down de jure
segregation and the separate but equal doctrine would be controversy enough.  If the Court were 
divided and its opinion unreadable, the public reaction from a divided nation would be worse.  Brown 
v. Board of Education is noteworthy not only for its holding, but for its brevity, its unanimity and its tone. 

Brown was a bold stroke.  Warren’s opinion does not bog down in page after page of distinguishing 
legal precedent.  Rather, the Chief Justice said up front that the Court’s decision was a break with stare 
decisis, and that past legal precedent would not be sufficient to guide this new path.  Earl Warren’s 
treatment of the Fourteenth Amendment in the Brown case is one of the most important crossroads in 
the history of American constitutionalism, not only because it ended the separate but equal rule of 
Plessy v. Ferguson and de jure segregation, but also because of what the Court called the “inconclusive 
nature of the Amendment’s history.”  Warren and the Court said that the Fourteenth Amendment’s 
history, including the record around its adoption in 1868 by Congress and ratification by the states “is 
not enough to resolve the problem with which we are now faced.” 

Warren believed the Fourteenth Amendment’s history was “inconclusive” in addressing the 20th

century problems of American public education and race: “Education of Negroes was almost 
non-existent [in 1868] and practically all of the race were illiterate. In fact, any education of Negroes 
was forbidden by law in some states. Today, in contrast, many Negroes have achieved outstanding 
success in the arts and sciences as well as in the business and professional world.” Warren’s words did 
not mention Thurgood Marshall, but this brilliant professional and future member of the Court 
evidenced Warren’s point. 

Warren linked the new synthesis to an old idea, an 18th century idea, a Revolutionary idea that arises 
from the logic of a republican form of self-government.  Education is “the very foundation of good 
citizenship,” “perhaps the most important function of state and local government,” is a right and 
opportunity necessary for a person’s success, and so a right which “must be made available to all on 
equal terms.”  The Constitution’s commitment to a more perfect Union would be an illusion without 
an educated citizenry. 

Brown itself could not end racism.  A civil rights movement would follow, as would violent resistance 
to Brown and more litigation.  But Earl Warren knew the Court needed to mend its own house divided, 
needed to create a unified constitutionalism around public education in a democracy, and take the first 
judicial steps along a much longer bridge. 

Almost twenty years after Brown, the Supreme Court in the 1973 case of San Antonio Independent School 
District v. Rodriguez held that education is not a “fundamental right” under the Constitution.  In 
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Rodriguez, the plaintiffs were Mexican-American parents challenging the Texas system of public school 
financing which they argued violated the Equal Protection Clause of the Fourteenth Amendment.  
The Rodriguez majority cited Brown for the idea that “education is perhaps the most important function 
of state and local government.”  The Rodriguez majority said that a right to an education is not 
explicitly or implicitly guaranteed by the Constitution: i.e. not a fundamental constitutional right. 

Now Supreme Court Justice Thurgood Marshall, formerly the lawyer for the Brown plaintiffs, wrote an 
eloquent dissent in Rodriguez arguing that the Texas system of public school financing created 
discriminatory disparities in educational funding, thus violating the Fourteenth Amendment’s Equal 
Protection Clause.  For Marshall, the fundamental importance of education to democracy drove the 
Brown decision and should have driven the Rodriguez decision. 

The constitutional legacy of Brown is the civic virtue it represents.  Racial and other divisions still 
remain in American education.  But ideas matter and Brown is a powerful idea for change.  For the 
21st century, Brown means that education is not only about individual progress, learning and happiness 
but about the progress of democracy for all of us.  During college years, educational individualism can 
take over, with pressures to compete, get the A, graduate with career plans and pay off school loans.  
While this is understandable and to some extent necessary, it also needs to be balanced with learning 
how to build communities together.  Constitutional citizenship and values are communal ones, not 
just about my rights vs. your rights.  Being a community-building citizen is an act of will, learning and 
practice.  A continuing education. 

Obergefell v. Hodges 

Hon. Timothy S. Black 

The equal protection case of Obergefell v. Hodges broke new ground for marriage equality.  “The 
Constitution promises liberty to all within its reach, a liberty that includes certain specific rights that 
allow persons, within a lawful realm, to define and express their identity.” These are the opening words 
by Justice Anthony Kennedy in the most monumental Supreme Court decision about marriage in the 
Constitution’s history. 

Justice Kennedy’s opinion in Obergefell begins with history.  Before he addresses the principles and 
precedents governing the case, he writes a brief history of marriage.  This is yet another example of 
how the Constitution is both text and context, a context that includes history.  History in this 
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judicially powerful, Article III way is made to serve the present, pressed into practical service by Justice 
Kennedy and the Supreme Court to decide a very real and specific case and controversy involving 
persons and litigants.  For the Constitution, the past has not vanished into the ether of time but is 
usable. History, the history of marriage, becomes judicially usable not because it alone provides an 
exact formula to decide a case, but because it is the memory bank of what humanity has learned, or 
hasn’t learned, about marriage.  

Justice Kennedy’s history of marriage begins with its “transcendent importance” in the annals of 
human history, “from the beginning to their most recent page.”  “The lifelong union of a man and a 
woman always has promised nobility and dignity to all persons, without regard to their station in life.”  
Note here the democratizing connection, the “without regard to their station in life” link to equality. 

History reveals a sacred aspect to marriage, says Justice Kennedy. “Marriage is sacred to those who live 
by their religions and offers unique fulfillment to those who find meaning in the secular realm.”  
Here, Justice Kennedy sees the “sacred” quality of marriage arising not only for those who exercise a 
religion but also for those who don’t. In this way, he links marriage to the Free Exercise of Religion 
Clause of the First Amendment. We are free to believe or not believe that marriage is a religious 
sacrament or, in a secular context, has sacred meaning. 

Justice Kennedy’s history of marriage also includes something we might call one plus one equals three. 
“Its dynamic allows two people to find a life that could not be found alone, for marriage becomes 
greater than just two persons.”  Marriage is part of personhood. “Rising from the most basic human 
needs, marriage is essential to our most profound hopes and aspirations.” 

He emphasizes the longevity of the institution of marriage, existing for millennia and across 
civilizations. “Since the dawn of history, marriage has transformed strangers into relatives, binding 
families and societies together.”  Marriage is not only an individual bond, but it “lies at the foundation 
of government.”  He cites Confucius and Cicero for the wisdom that government and society depend 
on marriage, children and the family. 

Here Justice Kennedy makes the link between a constitutional republic and marriage. 

Finally, in resonance with the Constitution’s virtue of promoting the progress of arts, Justice Kennedy 
points out that history has shown the potential beauty of marriage. “There are untold references to the 
beauty of marriage in religious and philosophical texts spanning time, cultures and faiths, as well as in 
art and literature in all their forms.” 

Having summarized this history, Justice Kennedy concedes that it has historically involved “a union 
between two persons of the opposite sex.”  Both sides of the case agree that marriage, as history, idea 
and reality, has “enduring importance” to humanity. But one side contends that same-sex marriage 
devalues marriage and the other believes “their immutable nature dictates that same-sex marriage is 
their only real path to this profound commitment.” 

The Obergefell case before the Court involved three consolidated cases, one from Ohio with the 
petitioner/plaintiff James Obergefell who met John Arthur two decades ago from the date of the case. 
“They fell in love and started a life together,” Kennedy recounts, “establishing a lasting, committed 
relation.”  In 2011 Arthur was diagnosed with amyotrophic lateral sclerosis, or ALS, a debilitating 
disease with no cure.  They decided to commit to one another and marry before Arthur died, since the 
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disease was progressing. They went from Ohio to Maryland to get married where same-sex marriage 
was legal.  To accommodate his condition, they were wed inside a medical transport plane on the 
tarmac in Baltimore.  Three months later, Arthur died.  Ohio law did not permit James to be listed as 
the surviving spouse on Arthur’s death certificate. “By statute they must remain strangers even in 
death, a state-imposed separation Obergefell deems ‘hurtful for the rest of time.’”  He brought suit to 
be shown as the surviving spouse on Arthur’s death certificate.  

Before arriving at the Supreme Court, James Obergefell’s case began at the federal district court in 
Cincinnati before Judge Timothy S. Black. (Full disclosure: Tim Black and his wife are longtime friends 
of mine and my wife. Tim and I worked together in the same law firm in Cincinnati before he went on 
the federal bench.) Judge Black ruled in favor of the couple, granting their motion to restrain the Ohio 
Registrar from accepting any death certificate unless it recorded Arthur’s status at death as married and 
his partner James as surviving spouse.  Judge Black wrote that “throughout Ohio history, Ohio law 
has been clear: a marriage solemnized outside of Ohio is valid in Ohio if it is valid where solemnized.” 
After more case procedure, and after Arthur’s death while the case was pending, Judge Black ruled that 
Ohio’s refusal to recognize same-sex marriages from other jurisdictions was discriminatory and 
unconstitutional, ordering Ohio to recognize same-sex marriages from other jurisdictions on death 
certificates. 

Judge Black’s decision was reversed on appeal to the Sixth Circuit Court of Appeals. This set the stage 
(with other cases) for the case going to the Supreme Court that would in a 5-4 decision in 2015 reverse 
the Sixth Circuit. 

Justice Kennedy’s opinion proceeded from a history of marriage to the constitutional text, precedents 
and principles to decide the case. He cited the Due Process Clause of the Fourteenth Amendment 
noting that the “fundamental liberties protected by this clause include most of the rights enumeration 
in the Bill of Rights.” Note here how he is reading the Constitution as a whole composition, 
reaffirming the incorporation of the first ten amendments into the Fourteenth.  His view of 
constitutional liberty goes further, saying: “In addition these liberties extend to certain personal 
choices central to individual dignity and autonomy, including intimate choices that define personal 
identity and beliefs.” 

There’s no “formula” for identifying fundamental constitutional rights, Kennedy reasoned.  Nor does 
the Constitution dictate that history and tradition must limit fundamental rights. “History and 
tradition guide and discipline this inquiry but do not set its outer boundaries.”  Constitutional 
reasoning and interpretation “respects our history and learns from it without allowing the past alone to 
rule the present.” 

The past should not rule the present, Kennedy reasons, because each generation, during the time it 
lives, cannot say: we know the full extent of all human liberties. They can’t say that because they can’t 
see the future. They don’t know what future contexts will arise and how those new contexts will lead to 
new understandings of liberty.  We see here a form of humility, an understanding that we can’t 
know-it-all in our times any more than our ancestors could know-it-all in theirs. 

“The nature of injustice,” Kennedy writes, “is that we may not see it in our times.”  “The generations 
that wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the 
extent of freedom in all its dimensions, and so they entrusted to future generation a charter protecting 
the right of all persons to liberty as we learn its meaning.” 
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In this conception of the Constitution and of jurisprudence, the “charter” passing from generation to 
generation is liberty as a learning process, as education, not liberty as a static set of fixed meanings. 
Liberty so conceived matures, grows, changes, progresses. “When new insight reveals discord between 
the Constitution’s central protections and a received legal stricture, a claim to liberty must be 
addressed.” 

If the presumptions of law in the past are forever binding as is on all future generations, then legal 
formalism is allowed to subvert constitutional human liberty. For example, before the Supreme Court 
decided otherwise in 1967 in the case of Loving v. Virginia, the law, the “received legal stricture” in 
Virginia, banned interracial unions.  Prior generations of Americans in Virginia and elsewhere saw 
liberty as not including the freedom of a person of color and a white person to marry.  The injustice of 
that racial restriction on marriage is from today’s perspective ever more clear.  The learning is that 
constitutional justice can be learned over time. 

Obergefell today stands for the idea that the right to marry is a fundamental right inherent in the liberty 
of the person. The Fourteenth Amendment’s Due Process and Equal Protection Clauses mean that 
same-sex couples may not be deprived of that right. But Obergefell also stands for a method of 
interpreting constitutional liberty that sees history as a way to learn rather than a shackle. 

****************************** 

Judge Tim Black used to be a school teacher before he became a lawyer and a federal district court 
judge.  So he’s comfortable in a classroom.  He’s in his 60’s now and sits in my classroom in a circle 
of 30 plus college students.  He starts with a question: “So what’s the most important decision you’ll 
make in life?” he asks.  Silence.  The class is a bit surprised and starts thinking of answers like, 
“whether I go to law school?”  Judge Black answers: “Who you choose to marry, if you do.”  He talks 
about how his long marriage and his daughters have changed his life for the better. 

“What do you think the most important qualities are in a judge?” he asks the class.  They go around 
the circle, each naming one word: fair, impartial, intelligent, wise, decisive, logical, independent, a good 
listener, prepared, no-nonsense, insightful, non-political and so on.  “Kind,” Judge Black says.  
“None have mentioned that.  But I think a judge needs to be kind.  That’s not a word the public 
often associates with judges.  A judge running for state court election wouldn’t think of saying ‘Vote 
for me, I’m the kind judge.’  The public often wants a judge they think will be tough.”  He goes on to 
explain that judging is more than just being “tough.”  After all, a federal judge has enormous power to 
make some of the most consequential decisions impacting people’s lives, including whether to put 
someone to death in a capital case.  There’s no shortage of ways to be tough... ways to exercise one’s 
judicial power.  So in Judge Black’s experience, a good judge needs to temper his or her enormous 
power with another trait: kindness. 

Tim Black’s constitutional friendship found a place and time in history he could not have foreseen 
when he started his legal career.  If you decide that the Constitution needs a friend like you, who 
knows, just imagine, where it might lead. 

Let’s compare Obergefell with another Justice Kennedy-for-the-majority case, Schuette v. Coalition to 
Defend Affirmative Action. The case involved the question whether Michigan’s amendment of its 
constitution violated the Equal Protection Clause.  The amendment at issue prohibited race-based 
and sex-based discrimination and preferential treatment in admissions decisions for Michigan’s public 
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universities. Should the Court defer to the will of the voters of Michigan?  Justice Kennedy said 
yes.  He said that in order for democracy to “mature,” the Court needed to defer to the democratic 
process of civic discourse and voting: 

“The idea of democracy is that it can, and must, mature.  Freedom embraces the right, 
indeed the duty, to engage in a rational, civic discourse in order to determine how best 
to form a consensus to shape the destiny of a Nation and its people.” 

Both of these cases involved the “who decides” question.   In Obergefell Justice Kennedy said the 
Court, not state legislatures, should decide the same-sex marriage issues. In Schuette he said the 
Michigan voters who passed the constitutional amendment would be the deciders.  In sum, the 
Constitution’s principles of liberty and equality in particular cases and controversies sometime involve 
disagreement over not only what’s the right call but also who makes the call. 

Bostock v. Clayton County 

In 2020, the Supreme Court finally decided a longstanding question about Title VII of the Civil Rights 
Act of 1964, which as we have seen outlawed employment discrimination “because of sex.”  The 
unsettled question was: “Does ‘because of sex’ include nondiscrimination against LGBT persons in 
employment?”  The court answered “yes” to the question, thus expanding the Constitutional reach of 
equality to protect LGBT employees from discrimination. 

Surprising to some people was that the majority decision was written by Justice Neil Gorsuch.  Those 
who incorrectly use only a political litmus test assumed that Justice Gorsuch, nominated to the bench 
by President Trump, would vote with a conservative bloc to deny Title VII protection to LGBT 
employees.  They were wrong.  Once again, we are reminded of the principle of the independent 
judiciary.  Justice Gorsuch made up his own mind about this decision, using a powerful argument 
based upon textualism.  In other words, he considered the text of Title VII and the words “because of 
sex.”  He focused first on the words “because of.”  He read these words to mean a “but for” test of 
sex discrimination, meaning was the adverse employment action taken because of a person’s sex.  He 
concluded that if a person is fired because of their LGBT status, they have been fired because of their 
sex. 

In Judge Gorsuch’s well-reasoned opinion, he took care to describe some of the facts relating to the 
individuals who brought the case.  Gerald Bostock worked for Clayton County, Georgia as a child 
welfare advocate.  Under his leadership, the county won national awards for its work.  After a decade 
with the county, Mr. Bostock began participating in a gay recreational softball league.  Influential 
members of the community allegedly made disparaging comments about his sexual orientation and 
participation in the league.  Soon, the county fired him. 

Another one of the litigations, Donald Zarda, worked as a skydiving instructor.  After several seasons 
with his company, he mentioned that he was gay and was fired days later. 

Aimee Stephens worked at a funeral home in Michigan.  When she got the job, she presented as a 
male.  Two years into her employment, she began treatment for despair and loneliness.  She was 
medically diagnosed with gender dysphoria and clinicians recommended that she begin living as a 
woman.  After six years with her company, Ms. Stephens wrote a letter to her employer explaining 
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that she planned to live and work full time as a woman after she returned from her vacation.  The 
funeral home fired her before she left, telling her “This is not going to work out.” 

The Bostock case is a landmark case in the history of employment discrimination, expanding the reach 
of constitutional friendship.  It is also an important precedent for a type of textualism and 
constitutional interpretation used by Justice Gorsuch.  This textualism led to a result based on legal 
reasoning, not on politics. 

Arts of Equality and Freedom 

Friends of equality have come not only from the ranks of litigants, judges and cases but also from 
artists, works of art and arts organizations that have, in the Constitution’s words, promoted the 
progress of art and thus the general welfare. 

What makes an art museum an American art museum?  What makes a public monument or sculpture 
American? What is American art? Who are American artists? The Constitution’s Arts and Science 
Clause, we’ve seen, defines the republic’s purposes to include promoting the progress of the arts and 
sciences. So what promotes such progress in the arts? 

Some might say location defines American art. That is, if an American museum, or monument, or artist 
or artwork is located or resides in the United States, then it is American. Some might say the artist’s
nationality defines American art. If she is American, then she’s an American artist.  Some might say the 
subject matter of the artwork defines American art. That is, if the subject matter is an American person, 
place or thing then it is American. 

Our premise here is that none of these things alone—location, artist’s nationality or subject 
matter—really answer what makes an American museum, artwork or artist American. Rather, the key 
is purpose. Purpose, the question of meaning and why, asks what purpose the museum, artist or 
artwork is seeking to serve. Purpose involves ideas and imagination. The ideas and imagination and 
thus purposes of a museum, artist or artwork are not coextensive with, limited by or dependent on 
location, nationality or subject matter. For example, if a museum is located in America, but does not 
value a pluralism of visitors where all are welcome, then its purposes are less than democratic.  Or, if 
an artist is from any country in the world and exemplifies through their personhood and artwork 
freedom of imagination, belief, speech and expression, there is a connection to Americanness in art.  
For example, an artist born in Germany, Emanuel Leutze, painted Washington Crossing the Delaware. 
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Ironically, this scene by a German-born artist is of a turning point in the Revolutionary War when 
American troops took German mercenaries by surprise. Further irony is that during World War II a 
second version of Washington Crossing the Delaware painted by Leutze and located in Germany at the time 
was destroyed in an American military bombing. Today, visitors to the Metropolitan Museum of Art 
can see a surviving iteration of this monumental work of American art whose why has expanded 
through history, now including both the Revolutionary War for American independence and a modern 
world war to end Nazi totalitarianism. 

The Americanness in art is thus about purpose and imagination, not circumscribed by boundaries of 
location, nationalism, national origin, race, gender or other characteristics. Americanness in art is the 
power of liberty and equality, expressed through artistic ways, means and imagination, to break 
boundaries.  Art with an Americanness has universality just as human liberty and equality do. 

Artists who creatively breaks boundaries have common ground with lawyers who do so. Ruth Bader 
Ginsburg’s breaking of boundaries as a civil rights lawyer involved anti-discrimination cases she 
pursued on behalf of both women and men.  Her creative advocacy against gender-based stereotypes 
saw equality as universal rather than special-favor preferential:  i.e. a tax law that assumed a father 
would not be doing child care for his children involved a discriminatory stereotype that women were 
the stay-at-home caregivers while men worked outside the home. Stereotypes of inequality cut both 
ways. “I ask no special favor for my sex,” she said. “All I ask of our brethren is that they take their feet 
off our necks.” 

“Ruth Bader Ginsburg” sketch by Bruce Petrie 

One way to see the Americanness of art is through the lens of the 8 whys in the Constitution’s 
Preamble. Here we are looking beyond subject matter and into the content of works of art.  An artwork’s 
subject matter is what the images or object literally represent. Content is what the artwork means. Let’s 
look at some examples. 
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“View of Cincinnati, Ohio from Covington, Kentucky” by Robert Duncanson 

Descended from slaves, Robert Duncanson (1821-1872) rose from a childhood of painting houses to 
becoming the first 19th century Black artist to achieve international recognition as a painter of 
monumental landscapes. An abolitionist and illustrator of Harriet Beecher Stowe’s vastly influential, 
abolitionist novel, Uncle Tom’s Cabin, Duncanson painted subtle references and symbolism in his 
landscapes, often using the symbolism of crossing rivers and waters into freedom, like crossing the 
biblical River Jordan. For example, his pre-Civil War View of Cincinnati, Ohio from Covington, Kentucky 
depicts as its subject matter a particular landscape view. However, its content is about abolition, a 
pre-war commentary on looking from Kentucky to Ohio, from slave state across the Ohio River to 
free state, including figures of white and black Americans inter-mixing. 
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“Mary Cassatt” by Edgar Degas 

American painter Mary Cassatt (1844-1926) broke the gender barrier of French Impressionism by 
becoming the first woman painter to paint, show and collaborate with Impressionists like Edgar Degas 
and others, thereafter bringing her accomplishments back to the United States as an exemplar for what 
she called “the modern woman” promoting the progress of arts and sciences.  Mary Cassatt painted at 
a time when women could not vote . So her idea of an independent woman was a novel and in many 
circles an unwelcome one: i.e. that a woman is not derivative of or property of a man, but is fully 
capable of her own career, achievements and contributions. The subject matter of her paintings was 
often impressionistic settings of mother and child. But the content of her paintings was the primary 
dignity, equality and humanity of womanhood. “Women should be someone,” she said, “and not 
something.”  

Kehinde Wiley (1977-    ) painted in 2017 a portrait of Barack Obama for the Smithsonian National 
Portrait Gallery. The literal subject matter of the painting is a presidential portrait, but the painting’s 
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content is the meaning that comes from the entire composition including flowers associated with 
different times in Obama’s life: Chrysanthemums, the state flower of Illinois, symbolizing his time as a 
Senator and his life in Chicago; African lilies symbolizing his father who died when he was a child; 
Jasmine from Hawaii where Obama was raised by his grandparents.  Kehinde Wiley’s other portrait 
work puts Americans of color from all walks of life into heroic compositions historically associated 
with European royalty and aristocracy.  

Lin-Manuel Miranda’s pop culture phenomenon Hamilton similarly created an egalitarian 
re-imagination of Alexander Hamilton’s life, over-turning stereotypical images of founding fathers 
with new characterizations, democratic meaning and boundary-breaking roles and rap.  

The “Queen of Soul” Aretha Franklin (1942-2018) composed the song Respect not only as an incredibly 
popular and danceable hit, but as part of her civil rights activism and commitment to equal rights. 
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The artwork of America’s most widely published and beloved illustrator/painter, Norman Rockwell 
(1894-1978) grew and evolved from cover illustrations of everyday life into artwork on constitutional 
themes of equality and liberty especially during the Civil Rights Era. His paintings Four Freedoms echoed 
the 1941 speech by President Franklin Roosevelt about four human freedoms that were, in FDR’s 
view, the public opinion rationale for America entering World War II. Rockwell’s later painting The 
Problem We All Live With highlighted Brown v. Board of Education and racist resistance to school 
desegregation. More recently, American conceptual artist Hank Willis Thomas has re-imagined 
Rockwell’s paintings to imagine what the four freedoms would look like in the 21st century. This 
re-imagination and updating of American art from one generation to the next is the artistic equivalent 
of constitutional amendment.  Here is the way Hank Willis Thomas has re-imagined Rockwell’s 
famous image Freedom of Speech: 
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This is just a small sampling of artists and artwork we can call friends of the Constitution.  While 
discrimination was closing doors, the arts opened doors for talents and voices to be heard: to express, 
sing, write, paint, act, dance, sculpt, quilt and compose.  As political rights were suppressed, artistic 
expressions of freedom and equality persisted. 

Public monuments to military and political figures of the Civil War Confederacy have become flash 
points for racial conflict in our times as the content of the monuments, their original purposes and 
whys, clash with 21st century views of history and racial justice. The original purpose of many of these 
monuments was to perpetuate a pseudo-historical, Jim Crow era mythology called the Lost Cause 
advocating that the cause of the Confederacy was just.  Moving or re-locating such monuments from 
public spaces is justified, but the manner in which they are taken down matters constitutionally.  
Nonviolence is an important part of the constitutional process. Nonviolence is stronger than violent 
and unlawful destruction, because the latter tends to work against the civic virtue of justice by 
perpetuating the supposed martyrdom of the monument and its subject matter.  The best process for 
dealing with public art that conflicts with our constitutional values is what Martin Luther King called 
“unarmed truth.”  “Nonviolence is a powerful and just weapon,” he said, “which cuts without 
wounding and ennobles the man who wields it. It is a sword that heals.” 
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A profound international example of the way public art can defeat injustice through nonviolence is the 
Berlin Wall that divided Berlin from 1961 to 1989. As the wall symbolized the violent suppression of 
freedom by an authoritarian state, protestors covered it with paint and graffiti of freedom, sending free 
speech images for the world to see. The totalitarian wall’s oppressive purpose was re-purposed into art.  
The wall became an enormous, global billboard advertisement for freedom, thus defeating the wall.  
After the wall was taken down, a piece of it ended up at the National Underground Railroad Freedom 
Center in Cincinnati, thereby connecting with the art of Americanness.  A piece of the Berlin wall 
now stands near the route that escaping slaves took across the Ohio river from bondage to freedom. 

A visit to the National Museum of African American History and Culture in Washington, D.C. is a way 
to see and learn how culture shapes and is shaped by constitutionalism in context.  As you walk 
around the four floors of the Museum, you experience culture, music, sports, religion, art, science, 
activism, law, history – expressed through the tremendous variety of people, places and some 37,000 
collection items.  On one wall are these words: 

“Culture shapes lives.  There were no African Americans before the Transatlantic Slave Trade.  A new culture emerged 
out of the trauma of that history and through traditions made and remade on the new shores.  This self-creation is 
everywhere in the day-to-day lives of African Americans.  It’s in the food eaten, the languages spoken, the art created, and 
many other forms of cultural expression.  Held within and passed through families and communities, African American 
culture reflects beliefs, informs behavior, fosters creativity, and most of all sustains the spirit during times of overwhelming 
adversity.” 
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There was a time in the African-American experience when the Constitution’s text was itself part of 
the problem, inscribing within its 1787 text the Three-Fifth’s Compromise, an agreement to count 
three-fifths of a state’s slaves in apportioning representatives, presidential electors and direct taxes.  
Abolitionist William Lloyd Garrison (featured in the Museum) called the Constitution a “covenant 
with death” and “an agreement with Hell.”  It would take a monumental Civil War to begin to fix and 
atone. 

The Museum’s point that culture shapes lives and that cultural self-creation can arise out of adversity is a 
central dynamic in American constitutionalism.  Creating civic community during times of adversity 
takes courage. During the present covid pandemic, the world is experiencing social isolation and 
distancing on a massive scale.  Museums across America, our keepers of culture and history, are 
struggling mightily with closure, layoffs, revenue loss and wholesale re-definition of what their future 
roles and purposes will be. 

Cultural expression is linked with freedom of expression, a foundational First Amendment value.  But 
free expression wrestles with many different forms of tyranny. America wouldn’t be the America of 
the 21st century without the history and culture documented in the Museum, as well as beyond its walls.  
It is a history to be shared, no matter the color of our skin.  The fact that America has such a place for 
citizens to visit on its National Mall is a fact that says: share this history. 



159 

When American constitutionalism joins hands with the Americanness of art, truly remarkable and 
profound achievements can result. Perhaps you have visited in Manhattan the 9/11 Memorial 
honoring the 2,977 people killed in the terror attacks of September 11, 2001 at the World Trade Center 
site, near Shanksville Pennsylvania, and at the Pentagon as well as people killed in the World Trade 
Center bombing in 1993. Architect Michael Arad and landscape architect Peter Walker created a forest 
of white oak trees with two square reflecting pools in the center where the Twin Towers stood. This 
Memorial is a friend of the Constitution because its content, why and purpose aligns with the civic 
virtues of the Preamble. As we view the domestic tranquility of reflecting pools, we can reflect on the 
common defense, the survival of justice, the importance of American unity, protecting the general 
welfare, the blessings of liberty for ourselves and our posterity. Terrorism is thus defeated. The 
Memorial says: fear has not won. We can overcome it. 

These are hard times for American museums and other arts institutions as Covid-19 has required 
widespread closure, financial loss and disruption.  Millions of people have counted on the arts in all 
their inclusive variety to bring connection, joy and meaning to everyday life. The arts in America, once 
again, will need to re-imagine, re-create and re-build. Now is not the time to pull back from promoting 
the progress of arts and science. If we stay true to the Americanness of art, the universal principles of 
freedom and equality, imagine what We the People can accomplish and the progress we can make. 
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Chapter Fourteen: Friend of Public Safety 

Powderhorn dated 1756 used by Benanual Bonfoey, a veteran of the American Revolutionary War. 

During these times of public health crisis, economic loss and widespread tensions, Americans want to 
recover some basic security and safety. Thoughtful citizens understand that government cannot 
guarantee a perfect protection against any and all risks of living freely. Nor should we want 
government to secure an illusory safety at all costs to personal and collective liberties. Still, we still want 
our children, families, neighborhoods, schools, places of worship and communities to be safe. 

The Constitution during such times of peril is a friend because its ideas account for the fundamental 
desire for human security.  It calls this desire domestic tranquility. We can hear this in the Fourth 
Amendment:  “The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated…”  Listen also to the words of the 
Second Amendment that speaks to the “security of a free state.”  Further, we have seen that both the 
Fifth and Fourteenth Amendments protect the people from deprivation of life, liberty, or property, 
without due process of law.  The Constitution is a friend of the idea that in order to live free and equal 
lives, we must overcome fear. 

In this chapter, we will focus on two topics that relate to public safety and security. The first is the 
Second Amendment and the right to bear arms.  The second is the role and accountability of police to 
serve and protect the public. At the outset, let’s recognize that you probably already have strong views 
and feelings about guns and police and know that others do as well. In most conversations these days 
on these topics, fear is in the air. As constitutionalists, our approach is to think about these topics using 
the Constitution’s text, along with our reason, life experience and past-in-present history. 

Right to Bear Arms 

The constitutional right to bear arms has both text and context. First, let’s consider our current 
context.  America is a republic with a gun culture and extensive gun ownership which is increasing 
during the pandemic. According to recent reporting in the Wall Street Journal, in July of 2020, the FBI 
carried out 3.6 million background checks.  This was the third highest month on record.  The 
National Shooting Sports Foundation (NSSF) has said that this translates to 1.8 million gun sales for 
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July 2020.  This is a 122% increase over July 2019.  Through July of 2020, gun sales were at 
12,141,032.  This is just shy of the 13,199,172 sales for all of 2019.  Why have gun sales increased at 
this alarming rate?  Opinions of course vary. Some say that Americans are losing confidence that 
police will protect them.  Democrats as well as Republicans own guns.  40% of first-time buyers are 
women.  An NSSF survey of gun retailers reports that sales to African-Americans are up 58.2% for 
the first six months of 2020, the largest increase of any demographic group. 

In addition to increased gun sales, the presidential campaigns of 2020 have galvanized opposing sides 
with the incumbent rallying his base around the Second Amendment and his opponent rallying 
supporters around gun control.  With the political fight so polarized, any progress on gun control 
issues will likely be delayed. Progress will likely need to happen, if at all, at the state and local levels. 

However you feel about them, guns are part of American culture.  Guns have become more than 
material objects.  They are both object and idea, a set of ideas involved in American constitutionalism. 
After the 2019 mass shooting in Dayton, Ohio, crowds chanted “Do something.”  We the People are 
venting frustrations not only about the tragedies of mass shootings, but about frozen politics.  In 
another writing in 2016, here’s what I wrote: 

“As I write, mass shootings are in the headlines so repeatedly that I keep editing and adding to the list.  
Like Orlando, the largest mass shooting in American history to date.  And only a few weeks later, five 
police officers have been gunned down in Dallas after a protest involving yet another shooting 
incident.  The national conversation has entered a crucible of issues involving terrorism, gun control, 
public safety, and police/community relations.” 

Now, as I write in 2020, the situation has grown worse.  The debate is increasingly about domestic 
terrorism.   Domestic terrorism is now a toxic mix stoked by online manifestos.  In the two decades 
since September 11, 2001, America has focused on fighting international terror.  But the U.S. does 
not yet have an equivalent plan to deal with domestic terrorism. Some national security experts are 
warning that domestic terrorism has surpassed international jihadist terrorism in frequency and 
severity.  As is the case of the fight against international terrorism, fighting domestic terrorism 
engages constitutional issues around gun rights, privacy, security and surveillance, due process, free 
speech and association rights. 

America’s gun culture includes complex and contradictory emotions about guns. For some, guns are 
objects of fear.  For others, guns mean protection and security. For some, guns symbolize freedom.  
For others, guns symbolize violence.  For groups like the NRA, guns are metaphors for basic liberty.  
For shooting victims, guns involve deprivation of life and liberty. Some say guns are the source of our 
national violence problem.  Others say guns don’t kill people, people do, and that disarming 
law-abiding citizens makes them defenseless against criminal attack.  If you talk with people about 
guns, you hear views influenced by military service, law enforcement, family background, hunting, 
personal protection, neighborhood violence and so on. 

Sincerely held beliefs like this reach into many nooks and crannies of an American history still playing 
out in the present.  The Revolutionary symbol of the long rifle in the grip of the Concord Minuteman 
sculpture by Daniel Chester French still overlooks the Old North Bridge in Concord, Massachusetts 
while the nightly news tells of another mass shooting. 
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Each of us likely has some life experience with guns. I own a Browning 12-gauge shotgun and take 
occasional hunting trips with friends who respect the responsibilities of gun ownership. Personal 
experiences are mentioned here to point out that when we talk about guns, it helps to listen to where 
the other person is coming from in the conversation and to be aware of where you yourself may be 
coming from in the conversation.  One person I’ve spoken with says he hears gunshots all the time in 
his neighborhood.  He knows the gunshots relate to block-by-block turf fights over market share of 
drug sales.  Another person, a human resource director, calls the law office and says that a fired 
employee may be trying to re-enter the workplace with a gun.  Another person, a school 
administrator, intercepts a text message from a student threatening to get a gun and shoot a teacher.  
Another gun-speaker is a primary care physician who runs a physician’s office in a neighborhood 
where he feels the need to protect himself, his employees, his office and his patients.  This healing 
professional wears a handgun to work, has a concealed-carry permit and says he feels safer armed. 

From our discussion of the complexities of America’s gun culture, we turn now to the text. The 
Second Amendment doesn’t get a prize for the clearest of sentences: “A well-regulated Militia, being 
necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be 
infringed.”  There’s a rule of legal interpretation called the plain meaning rule which means that we 
should interpret words and phrases according to their plain meaning.  But when you read the Second 
Amendment, is its meaning “plain” to you?  Is it clear as day?  Some insist it is.  Insistence that 
something is legally clear when it’s clearly not is sometimes the voice of advocacy talking.  The 
speaker doesn’t want to concede any ambiguity in the text for fear it might be fatal to the whole 
argument.  (When I read another lawyer’s run-on brief contending that something is “patently 
obvious” or “crystal clear” or “clear on its face,” it’s fair to ask: If everything is so crystal clear, why has 
it taken you 50 pages of dense prose and legalisms to explain why it’s so crystal clear?) 

So, in our constitutional conversation, let’s hold off saying: “The Second Amendment is crystal 
clear!”  If it were, why did nine of the nation’s finest legal minds require 157 pages?  The Supreme 
Court’s 2008 Second Amendment case, District of Columbia, et al. v. Heller, is 157 pages long (including 
the majority and dissenting opinions).  Also, Heller was decided in 2008 and the Second Amendment 
was enacted in 1791.  That’s a long time for the supposedly crystal clear words of the Second 
Amendment to remain fogged in.  Clearly, all has not been a model of clarity. 

Before we delve further into the Heller case, it will help us follow Justice Scalia’s conversation in Heller
if we first talk among ourselves about how the Second Amendment’s wording sounds to us.  Read it 
out loud. The 27 words break into two parts when you read and listen to them. The break point is after 
the word “State.”   The 13 words that come before the comma after State are called the prefatory 
clause.  The 14 words after the word State are called the operative clause. 

Let’s pause here and note that plain meaning may, historically, be in the eyes and ears of the beholder. 
What we see and hear as unclear may have been clear to its original authors and readers. 

Here are three questions that come to mind when we compare the prefatory clause to the operative 
clause. 

1. Does the prefatory clause limit the operative clause?  In other words, does the reference to “a 
well regulated Militia” in the prefatory clause mean that the right of the people to keep and 
bear Arms is limited: i.e. you have a right to keep and carry your gun in the military, the Militia, 
but not otherwise?  Is the gun right connected to military service? 
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2. Is the right to keep and bear arms an individual right? 

3. If the prefatory clause doesn’t limit the operative clause, is there any limit on the right to keep 
and bear arms? 

Hold onto these three questions as we add some historical perspective. From a weapons technology 
standpoint, the arms that existed in the 18th century were worlds apart from those we know today. 
Moreover, the 18th century idea of a “militia” has been replaced by the United States armed forces as 
well as federal, state and local law enforcement. I have a Revolutionary War journal written by my 
ancestor Elisha Stevens from Haddam, Connecticut who fought as a member of the Connecticut 
Militia.  I also have a powderhorn used by Benanual Bonfoey, another ancestor who fought in the 
Revolutionary War.  The arms that Elisha and Benanual carried included muskets that were not very 
accurate and were cumbersome to load.  Coming from small rural villages, these 18th century 
militiamen had guns that were primitive by today’s standards.  Ammunition was hard to get and keep. 
Militiaman Stevens’ home in Haddam, Connecticut is a short distance from Newtown, Connecticut, 
the site of the December 14, 2012 Sandy Hook Elementary School shooting involving 28 deaths.  The 
perpetrator used a Bushmaster semiautomatic rifle. (Haddam, Connecticut by the way was the 
birthplace of Alexander Shaler, a founder of the NRA and its president in 1876.) The types of arms 18th

century Americans knew well were not the advanced weapons technologies of today. 

The prefatory clause of the Second Amendment uses the word “militia.”  In the Heller case, Justice 
Scalia said “the Militia comprised all males physically capable of acting in concert for the common 
defense.” But much has changed regarding “militias” since 1791. State-based militia organizations 
were incorporated into the federal military structure. Today, we expect the U.S. armed forces to 
provide for the common defense, not private militias. 

Private, paramilitary militias have arisen throughout American history, often associated with extremist 
vigilantism. Nothing in the Second Amendment gives private citizens unfettered freedom to take the 
law into their own hands, supplant the local police or U.S. military, and set their own private ground 
rules for how and when to use force and violence against others Just because a group calls itself a 
“militia” does not mean it thereby has a private license from the Second Amendment to override 
public law enforcement. While state laws vary from state to state, all 50 states have state statutes or 
constitutions that prohibit private paramilitary activity. The rationale is that private individuals cannot 
take on the official functions of a police officer, since private individuals are neither trained nor 
accountable to the public for law enforcement. The Second Amendment protects an individual’s right 
to bear arms for her or his own self-protection or property protection. But it does not authorize armed 
private citizens to band together as an organized police force. Nor can such armed groups simply 
designate themselves “private security guards.” To be a private security guard you generally need a 
license, insurance and have to meet other lawful criteria. 

In the Heller case, Justice Scalia writing for the majority opined that the Second Amendment right was 
an individual right.  If you go back to the 3 questions above, his answers were: 1 – no; 2 – yes; 3 – yes. 

Did Justice Scalia acknowledge limitations on gun rights?  Yes he did.  He described Second 
Amendment limits and kept the list open-ended. 

“Like most rights, the right secured by the Second Amendment is not 
unlimited.  From Blackstone through the 19th-century cases, commentators and courts 
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routinely explained that the right was not a right to keep and carry any weapon 
whatsoever in any manner whatsoever and for whatever purpose.  For example, the 
majority of the 19th-century courts to consider the question held that prohibitions on 
carrying concealed weapons were lawful under the Second Amendment or state 
analogues.  Although we do not undertake an exhaustive historical analysis today of 
the full scope of the Second Amendment, nothing in our opinion should be taken to 
cast doubt on longstanding prohibitions on the possession of firearms by felons and 
the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as 
schools and government buildings, or laws imposing conditions and qualifications on 
the commercial sale of arms. 

We also recognize another important limitation on the right to keep and carry 
arms.  Miller said, as we have explained, that the sorts of weapons protected were those 
‘in common use at the time.’   We think that limitation is fairly supported by the 
historical tradition of prohibiting the carrying of ‘dangerous and unusual weapons.’” 

Justice Scalia added a very important footnote 26: “We identify these presumptively lawful regulatory 
measures only as examples; our list does not purport to be exhaustive.” 

Justice Scalia, gun owner and avid hunter, left the door open for lawmakers.  We the People through 
the democratic process would need to be the ones to create or not the limits on the individualized right 
to keep and bear Arms. 

As the national debate continues about gun control, we should at least be constitutionally clear that it’s 
not really the Supreme Court that is saying “no gun control.”  To review, Justice Scalia’s language in 
Heller permits at least (his list was not exhaustive) the following limits: 

• Gun possession limitations on felons and the mentally ill; 

• Laws forbidding the carrying of firearms in sensitive places such as schools and government 
buildings; 

• Laws imposing conditions and qualifications on the commercial sale of guns; 

• Prohibition on the carrying of dangerous and unusual weapons. 

Constitutionally, We the People through the democratic process have a choice.  We can freeze or we 
can work to pass reasonable laws within constitutional limits.  Given the variety of viewpoints that 
make up America’s gun culture, constitutional conversation understands compromise as a necessary 
and imperfect alternative to doing nothing.  Opponents of any gun control may contend the Second 
Amendment right is absolute.  But that’s not what the Constitution says or what the Supreme Court 
has said. 

As noted above, the likelihood of federal-level gun control reform any time soon appears politically 
remote right now. That said, progress if at all has more likelihood of success at the state and local level. 
A state-by-state review of all the variations in gun laws is beyond our scope here. But we can pick one 
state, Ohio, and make the point that reasonable, safety-promoting regulations around responsibly 
owning and driving a car is a useful paradigm for safe and responsible gun ownership.  
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Let’s compare Ohio gun laws to Ohio laws around driving and owning cars.  Let’s ask ourselves: 
Should Ohio treat guns and cars more or less equivalently?  Here’s a side-by-side summary comparing 
Ohio’s gun laws and car laws: 

Guns 

• Anyone over 18 (21 for handguns) can buy and own a rifle, shotgun and/or handgun (with a 
few exceptions). 

• No permit or license is required. 

• No waiting period is required. 

• The only gun license required (not including hunting licenses) is to carry a concealed handgun.  
Ohio’s conceal carry law requires a permit and has certain prohibited locations (government 
buildings, schools, airports, train stations, places where liquor is served). 

• When buying a gun in Ohio you just show a photo ID and answer brief questions to show your 
Ohio residency. 

• No firearm registration. 

• No assault weapon law. 

• Certain persons are prohibited from buying or owning a firearm: under 18 (or 21 for 
handguns); indicted or convicted felons; fugitives from justice; indicted or convicted drug 
offenders; drug-dependent persons or alcoholics; persons confined to a mental institution or 
deemed by a court to be mentally incompetent. 

• Residents of Ohio not prohibited from buying and owning firearms may purchase guns in 
neighboring states. 

• No license or permit required for open carry (restrictions in motor vehicles and liquor 
establishments). 

Cars 

• In brief, you need a license issued by the Ohio Department of Motor Vehicles after passing 
knowledge, driving and vision tests.  Also, your vehicle must be registered with proof of 
insurance.  For a complete summary digest of Ohio’ motor vehicle laws, Google the Ohio 
Department of Public Safety. 

Gun purchasing and ownership in Ohio is for the most part without licensure, permits, required 
knowledge, training, or insurance.  Driving and vehicle ownership require licensure, knowledge, 
training, registration and insurance.  Shootings are happening in schools, churches, synagogues, 
shopping malls, concerts, parking lots, workplaces, restaurants, bars and entertainment venues.  The 
transformation of such places adds to public fear and insecurity. Remember that the Heller decision by 
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Justice Scalia says that the Second Amendment has limits and outlines a list of examples of those limits 
(noted above). There is ample room within those constitutional limits for legislatures to craft gun 
control laws. 

Policing: To Serve and Protect 

Police who serve and protect the public, police who are friends of the Constitution and do their 
difficult jobs the right way, are a necessary component of public safety and security. Policing is a public 
trust. Today, America is divided in its assessments of how broken that public trust is and how to fix it. 

Friends of the Constitution often come in the form of unexpected people, places and contexts; not just 
from lofty places and settings like an appellate argument before the United States Supreme Court, but 
from the streets of America. Far from the rarified air of black robes, formal legal theories, famous 
advocates and landmark decisions, the streets of America involve a different context and set of 
dynamics. Preambular virtues such as justice, common defense and domestic tranquility come down to 
earth on the street. The words “Equal Justice Under Law” and “Justice, the Guardian of Liberty” are 
carved into the facade of the Supreme Court building in D.C. Once, on November 25, 2005, a large 
chunk of marble fell from the west facade of the Court building onto the steps leading up to the Court. 
That unexpected fall is a metaphorical reminder that equal justice comes down to earth. Constitutional 
humility happens on the streets. 

On the streets, theories of equal justice meet facts of life, and way too often, death. Facts happen fast, 
within seconds and minutes. Enormous consequences happen from decisions made during those 
seconds and minutes. In the case of George Perry Floyd Jr. on May 25, 2020, the minutes were about 
eight in number, during which time Minneapolis police officer Derek Chauvin pressed his knee to 
George Floyd’s neck. Those eight minutes and George Floyd’s death sent waves of protest across over 
400 American cities, in all 50 states and around the world. His plea for life with the words “I can’t 
breathe” became a chant in protests across the republic. 

Friendship with the Constitution is hard work, often arising out of tragedy, loss and suffering. A death 
shocks a nation and a world. New eyes are opened to facts of unequal justice that others have seen and 
experienced for a long time. Many are asking: why should an American suspected of passing a 
counterfeit $20 bill at a grocery store die on the street? The Constitution’s Fifth and Fourteenth 
Amendments decry deprivations of life, liberty and property without due process of law. 

To take it a step further, what can friends of the Constitution do now?  Are there specific reforms that 
deserve more attention? What are the root contributing factors? To make progress, is it enough to say 
racism is the root cause? Our conversation, while acknowledging racism, needs to delve further into 
how the racism is structured. If we are to make constitutional progress and bend the curve toward 
equal justice in law enforcement, we will need to be more pointed in identifying what structures need 
to be lawfully changed. Are there structures in place in law enforcement that are impediments to police 
accountability? How do we get rid of the trust-breaker police while also encouraging the trust-builder 
police to continue serving and protecting?  

Trust-builder police do not want their work undermined by trust-breaker police. Good police serve 
and protect, understanding that they serve in a position requiring public trust.  Police work is hard, 
stressful and dangerous. Society asks its police, sometimes by default when other institutions and 
players fail, to remedy a broad spectrum of things that go beyond their training, tools or capacity to fix. 
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During September 11, America witnessed the courage and sacrifice of America’s largest urban police 
force, the New York City Police Department. The Constitution needs friends like good police if our 
homes, families, neighborhoods, cities, schools, churches, businesses, streets, highways and countless 
other venues are to be safe, even when we know how relative a term the word “safety” is these days. 

Every profession that carries a public trust has trust breakers.  There are bad lawyers who abuse the 
public trust, bad physicians, bad accountants, bad business people and bad clergy. Good people in the 
majority should want accountability that weeds out the bad. Yet effective accountability depends not 
only on external regulation but internal, self-regulation. 

Police officer Chauvin had a record of prior disciplinary problems with the Minneapolis police force 
before the events of May 25, 2020.  Reporters have, through good investigative journalism, 
uncovered facts showing that the internal disciplinary procedures of the Minneapolis Police 
Department established through the collective bargaining process have been impediments to police 
accountability. Not only in Minneapolis, but in police forces across America, public sector collective 
bargaining agreements, aka “CBAs” or union contracts, influence the way police are disciplined. Police 
CBAs place too many barriers in the way of weeding out bad actors on the police force. There is a 
structural problem within police departments when misconduct is contractually overly-protected in 
CBAs. 

When the structural CBA problem becomes the norm, it increases the likelihood that the good work 
that many police do will get lost in the wreckage of bad acting. The structural problem of overly 
protective CBAs between municipalities and police unions is the subject of an extensive study 
including data collection and analysis led by Professor Stephen Rushin and published in the Notre Dame 
Law Review in 2017.  After collecting and analyzing an original dataset of 178 CBAs from many of the 
nation’s largest police departments, the study shows how the collective bargaining agreements can 
frustrate police accountability efforts. A substantial number of CBAs limit officer interrogations after 
alleged misconduct, mandate the destruction of disciplinary records, ban civilian oversight, prevent 
anonymous civilian complaints, indemnify officers in the event of civil suits and limit the length of 
internal investigations. 

Collective bargaining agreements between police unions and the employer municipality are largely a 
mystery to the public. The union negotiations that lead to CBAs are largely opaque to the public. The 
agreements are struck behind closed doors and the general public doesn’t read or know what the 
agreements say.  Most states allow police officers to bargain collectively over employment terms and 
conditions. This includes not only wages and benefits but disciplinary procedures designed to 
maximize the job protection of the membership who pay dues to the union.  Elaborate limitations on 
management’s discipline rights can have a chilling effect on trying to hold bad police accountable.  In 
addition, CBAs generally have arbitration clauses requiring discipline cases to go to an arbitrator who 
can reverse management’s disciplinary decisions. Realistically, the discipline or termination of a police 
officer for misconduct is a long, time-consuming, expensive, uphill fight, often to no avail when the 
arbitrator applies the limiting CBA’s language and overturns the discipline. 

This structural problem with CBAs should not be confused with another, separate protection for 
police called the qualified immunity doctrine.  Qualified immunity is a legal doctrine that grants a 
police officer immunity from civil (not criminal) suits unless the plaintiff can show that the police 
violated “clearly established statutory or constitutional rights of which a reasonable person would have 
known.”  This doctrine comes from a 1982 U.S. Supreme Court decision, Harlow v. Fitzgerald. 
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As part of police accountability reform, some are calling for state and/or federal legislation to get rid 
of or limit qualified immunity. The idea is that if bad police were more open to civil suit liability, there 
would be more accountability.  However, modifying or eliminating qualified immunity from civil suit 
would not by itself end the structural problem with CBAs. 

In constitutional terms, we should ask: what is the right balance of due process that should exist in 
connection with necessary discipline and accountability for police misconduct? The current problem is 
that due process has gone too far and is out of balance in terms of procedural hurdles. Re-building 
public trust in policing will require CBAs that do not impede accountability. Rather than a piecemeal, 
contract-by-contract reform process across hundreds of police departments, this problem will require 
new laws at the state and perhaps federal levels that prohibit provisions in CBAs (note those 
referenced above) that unreasonably limit the rights of the public employer municipality to hold its 
police accountable. 

Legal reforms like this are not panaceas but can make progress. Justice happens brick by brick. Serious 
additional work needs doing to solve the problems of our justice system and our police-community 
relations. But experience has shown that dedicated citizens can make progress.  Some cities like 
Cincinnati, Ohio have devoted years of time, effort and resources working on improving collaboration 
between community stakeholders and law enforcement. We return to our starting point that 
constitutional friendship often arises in unexpected ways, from tragic events that shock the public 
conscience and inspire change. 
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Chapter Fifteen: Friend of Privacy 

The global technology revolution is pushing the boundaries of our ideas and conversation about 
privacy.  Once again, technological change races ahead of humanitarian preparedness. Privacy is 
central to personhood.  A person has a right, the Constitution acknowledges, to be “secure in their 
persons.”  When we pause to think about this phrase “security of the person,” we can appreciate how 
broad and deep the implications are here. How are you secure in your person? In today’s many 
different contexts, personal security includes our identity, our homes, our bodies, our stuff, our 
personally identifiable information, our protected health information (aka “PHI”), our data, our 
multiple forms of technology and so on. 

Consider a few examples: 

• An employer installs a productivity monitoring device on its employee’s computer and 
monitors not only work time but private information like the employee’s doctor visits. 

• You’ve been partying and a police officer pulls you over and asks to see your cell phone. 

• Your personal data is mined and sold. 

• You get a summer job stocking shelves and the employer requires you to wear a “wearable” 
wrist computer that tracks your worktime activity. 

• The government looks at your recently sent email your email that’s stored on the servers of 
Internet service providers. 

• Your picture ends up in an advertisement. 

• An app company that makes educational apps collects information about students who use it. 

• A drone from Amazon hovers outside your house and takes pictures. 

• An online retailer leaks customer information and doesn’t tell you about these data breaches. 

The word “privacy” doesn’t appear in the Constitution’s text.  A pioneering source about the right to 
privacy was a Harvard Law Review article co-authored by Louis Brandeis and Samuel Warren in 1890.  
Brandeis would serve as a member of the Supreme Court from 1916 to 1939, its first Jewish member 
and one of its most influential, creative minds.  The Brandeis/Warren article The Right to Privacy is 
prescient in that Brandeis was responding to technological changes that he feared would give the 
government and the media new powers to invade private lives: cameras, recording machines and what 
he called “any other modern device for rewording or reproducing scenes or sounds.”  To the authors, 
traditional common law rules against trespass, assault and libel seemed to be dated and not good 
enough in the face of these “modern devices.”  Brandeis thus saw a new right of privacy.  He defined 
it beautifully: a right of the individual to be left alone.  Brandeis saw the right of the individual to be left alone 
as related to nothing less than the constitutional idea of liberty. 

The right to be left alone is now a comprehensive right recognized in Supreme Court precedent.  In 
the 1965 case Griswold v. Connecticut, the court recognized a right to privacy in a married couple’s rights 
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to conception.  In one of the most controversial cases ever decided by the Court, Roe v. Wade, the 
court recognized a right to privacy in the abortion context.  In 2003 in Lawrence v. Texas, the court saw 
a right to privacy in the sexual practices of same-sex couples. 

Supreme Court privacy jurisprudence has drawn on a variety of textual interpretations, including the 
First, Fourth, Fifth, Ninth and Fourteenth Amendments.  The First Amendment’s right to free 
assembly includes personal and collective choices you may make about who you choose to associate 
with.  The Fourth Amendment says: “The right of the people to be secure in their persons, houses, papers, and 
efforts, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable 
cause, supported by both an affirmation, and particularly describing the place to be searched, and the persons or things to 
be seized.”  The Fifth Amendment recognizes a person’s privacy interest not to incriminate him or 
herself.  The Ninth Amendment, in the privacy context, means that even though the Constitution 
enumerates certain rights, it does not deny or disparage other rights like privacy retained by the people.  
The Fourteenth Amendment is now interpreted as including a substantive privacy right. 

Sometimes the Supreme Court waxes eloquent about the proverbial visitor from Mars.  In one of the 
Supreme Court’s most sweeping decisions to date on digital age technology and the Constitution, 
Chief Justice John Roberts imagined what a visitor from Mars might think. Cell phones, he wrote, are 
“now such a pervasive and insistent part of daily life that the proverbial visitor from Mars might 
conclude they are an important feature of human anatomy.” 

So, if the police arrest a person for suspected illegal firearms possession or drug dealing, can the police 
search the person’s cell phone without a warrant?  Does the Fourth Amendment’s protection against 
unreasonable search and seizure extend to smart phones?  Justice Roberts opined: “Our answer to the 
question of what police must do before searching a cell phone seized incident to arrest is accordingly 
simple – get a warrant.”  The Supreme Court balanced the government’s interest in fighting crime on 
one side of the scale and the individual right to privacy on the other.  And it struck the balance in 
favor of privacy.  It recognized that “privacy comes at a cost” – that not allowing police to do a 
warrantless search of a phone could make crime-fighting harder. 

The Court set the balance on the side of privacy by going back to the inspirations of the Revolution 
and the founding generation.  Justice Roberts compared a 21st century police officer going through a 
smart phone without a warrant to the “reviled” general warrants and writs of assistance of the Colonial 
Era “which allowed British officers to rummage through homes in an unrestrained search for evidence 
of criminal activity.”  The Chief Justice reminds us once again that the Revolution of 1776 is alive and 
well in its jurisprudence. “Opposition to such searches,” Chief Justice Roberts wrote, “was in fact one 
of the driving forces behind the Revolution itself.”  The forces that drove the Revolution would be 
the forces that drive whether a drug dealer or gun runner go free.  Chief Justice Roberts brought the 
past into the present:  the British Officer rummaging through homes; the police without warrant 
scrolling through apps, photos, texts, tweets, emails and links of a suspect’s cell phone; a “young John 
Adams” ready to “take up arms” against writs; a detailed image of the powerful modern cell phone as 
not “just another technological device.”  In the Court’s picture the smart phone is not only a material 
object but also the intangible symbol of “the privacies of life.” “The fact that technology now allows 
an individual to carry such information does not make the information any less worthy of protection 
for which the Founders fought.” 
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Justice Roberts’ composition links the right to privacy with constitutional liberty.  His colorful quotes 
tie to the Revolution.  In that way, he could anchor his creative constitutionalism in nothing less than 
the founding principles. 

In United States v. Jones Justice Scalia writing for the majority dealt not with smart phones but with a 
GPS tracking device.  How does the Fourth Amendment apply to a GPS tracking device used to 
gather criminal evidence?  How does an 18th century text apply in a world where a “search” might 
involve the police attaching an electronic tracker to the underside of a suspected drug dealer’s vehicle? 

The Fourth Amendment does not use the words “property” or “privacy.”  Justice Scalia read “effects” 
to mean property – in this case, the Jones’ Jeep.  There were no Jeeps in 1787, but Justice Scalia went 
back to the 18th century for his inspiration in United States v. Jones.  He framed the case as one of “sacred 
property,” and even quotes an Englishman, Lord Camden, writing before the Revolution:  “Our Law 
holds the property of every man so sacred, that no man can set his foot upon his neighbor’s house 
without his leave; if he does he is a trespasser, though he does no damage at all; if he will tread upon his 
neighbor’s ground, he must justify it by law.”  (Entich v. Carrington, 1765).  Justice Scalia calls this a 
“monument of English freedom undoubtedly familiar to every American statesman at the time the 
Constitution was adopted.”  Note again, as in Riley, the art of going backward in history to deal with 
the forward progress of modern technology. 

Justice Scalia unified the majority in Jones around property and trespass ideas.  The people have the 
right to be secure against an unreasonable “search” of their effects.  A GPS is a new digital age 
“search,” is installed on a car, and monitors the car’s movements. “Installation” of the GPS to the 
vehicle plus short-term monitoring is a search.  Once the focal point is sacred property, the issue 
becomes trespass.  Justice Scalia shifted the focal point from privacy to property, a viewpoint more 
consistent with his jurisprudence.  Justice Scalia set the focal point in no uncertain terms: “It is 
important to be clear about what occurred in this case:  The Government physically occupied private 
property for the purpose of obtaining information.”  Justice Scalia’s creativity in deciding Jones aligned 
with 18th century traditions of property and trespass rather than 21st century notions of privacy.  
Justice Scalia saw privacy as an overly elastic concept. 

We’ve noted before that ism-labels aren’t always predictive of judicial outcomes.  Justice Scalia, a 
conservative, wrote a decision that limited a powerful crime-fighting tool, a GPS.  Justice Scalia sided 
with the constitutional property rights of a drug dealer rather than sanction the governmental use of a 
GPS to trespass.  If you think of outcomes that are pro-law enforcement as conservative, then Justice 
Scalia’s outcome isn’t very conservative. 

Jones and Riley deal with a Constitution in a digital age culture.   Both cases are Fourth Amendment 
search and seizure cases, yet the Riley focal point is privacy and the Jones’ focal point is property.  They 
arrive at similar places through different creative routes.  In the constitutional balancing process of 
state power versus citizen power, both cases end up on the side of the individual. 

The powerful, mobile devices of everyday life present new questions and challenges about 
constitutional rights.  Some see erosion of individual privacy as a no-big-deal consequence of the 
freedoms and benefits of the Internet.  Others are more protective of privacy.  Where do you stand? 

A friend of privacy values the right to be left alone.  Protecting and valuing our privacy will require a 
new level of vigilance. The tools to invade privacy now exist in the hands of mega-corporations and 
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multitudes of users the world over. In the meantime, our Constitution stands by the human right to be 
secure in our persons. 
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Chapter Sixteen: Friend of Justice 

On April 15, 2013, Patriot’s Day, the force of the first bomb blast near the finish line of the Boston Marathon knocked 
78-year-old runner Bill Iffrig to the ground.  As the second bomb exploded, Boston Police Officers Rachel McGuire, 
Kevin McGill and Javier Pagan reacted to serve and protect. 

Being a friend of justice involves some humility as we approach the vast scale and complexity of the 
administration of justice in the U.S.  For starters, our justice system is not singular; it’s not one system.  
It involves both civil and criminal sides. It involves both the federal side as well as the justice systems 
of fifty states. Justice in practice links to the principle of federalism: the structural design of a republic 
that includes federal, state and local components. The federal and state criminal justice systems both 
involve multiple parts and players: police, prosecutors, defense lawyers, courts, prisons, parole and 
rehabilitation systems and so on. 

In this chapter our lens on justice focuses on three related topics: the Eighth Amendment and the 
death penalty, incarceration and the role of juries. We start with a tragic event on Patriot’s Day, 2013, 
an event that involves the three topics and shows how justice does not dwell very long in abstraction, 
but becomes as real as the streets of a great American city, Boston.  

The Boston Marathon is the most American of races, begun in 1897 with 15 runners participating and 
now averaging about 30,000 runners and some 500,000 spectators each year. The cheering crowds and 
high-spirited celebration connect for a day with an Americanness that includes runners and watchers 
from around the world. It is New England’s most widely-viewed sporting event, and is traditionally 
held on Patriot’s Day, the third Monday in April.  It is the world’s oldest annual marathon, an icon in 
America’s popular culture of running, walking and cycling events that are part of our first freedom to 
peaceably assemble.  Runners begin in the town of Hopkinton and progress 26 miles 385 yards to 
Copley Square in Boston. Along the way, runners brace themselves for Heart Break Hill, not one but 
a series of hills that test the mettle.  Running as it does on Patriot’s Day, the marathon connects with 
the Constitution historically and, in modern context, with a community of health and wellness. 

Into this tradition of sport, civic pride, and American history entered two homemade pressure cooker 
bombs, exploding near the finish line, killing three people and injuring several hundred others, 
including 17 who lost limbs.  Images flooded the internet and circled the globe. The FBI released the 
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names of two suspects, brothers named Dzhokhar Tsarnaev and Tamerlan Tsarnaev.  Police and 
others launched a manhunt of marathon proportions. The brothers killed an MIT policeman, 
kidnapped a man in his car, and severely injured two officers in a shootout, one of whom died a year 
later.  Tamerlan died after the shootout, his brother running over him while escaping in a stolen car.  
Law enforcement officers performed their public safety duties with courage and perseverance. Finally, 
a resident of Watertown discovered the remaining brother hiding in a boat in his backyard.  Police 
took him into custody after he was shot and wounded.  Dzhokhar admitted during questioning that 
he and his brother were motivated by the wars in Iraq and Afghanistan, learned to build explosives 
from an online magazine of Al-Qaeda, and intended to bomb Times Square in New York City.  After 
an extended trial, he was convicted on April 8, 2015 of 30 charges including use of a weapon of mass 
destruction and malicious destruction of property resulting in death.  In the sentencing phase of the 
trial following his conviction, the jury found that his crimes warranted the death penalty. 

However, on July 30, 2020 the United States Court of Appeals for the First Circuit vacated the death 
sentence.  The First Circuit ordered a new jury trial on the penalty phase with fresh jurors.  The court 
(a panel of three federal judges), in its lengthy opinion, reiterated that Tsarnaev would remain in prison 
regardless of the results of the new trial.  The error occurred during what is known as the voir dire
phase of the trial before the federal district court judge.  The First Circuit found that the district court 
judge improperly disallowed certain questions posed to prospective jurors during voir dire on the topic 
of how much they had heard about the case through the media and otherwise. The intent of these 
questions was to discern whether and to what extent pretrial publicity might have prejudiced a 
potential juror one way or the other. Defense counsel could not ask them because the trial judge said 
no.  

Given the nature and magnitude of the crime and the enormous public attention surrounding it, the 
Court of Appeals’ decision to vacate the death penalty was an exceedingly difficult judgment call to 
make.  The Constitution requires a fair trial, due process and jury impartiality even in the most 
horrendous cases when the public is eager for justice and finality.  The First Circuit went to great 
lengths in its decision to detail what happened to the victims.  Notwithstanding its reversal of the 
penalty, the judges were showing how important it is not to lose sight of those who pay the highest 
price for crimes committed.  Yet the constitutional requirement of impartiality remains.  At the time 
of this writing, a new trial on the sentencing phase is expected, requiring the selection of a new jury.  
Dzhokhar Tsarnaev will remain in jail. Depending on the new jury’s decision, he may still receive the 
death penalty. 

This brings us to the Eighth Amendment, enacted in 1791 as part of the Bill of Rights:  “Excessive 
bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”  
The Constitution did not entirely invent this language. A full century before, in 1689, England adopted 
a Bill of Rights that prohibited cruel and unusual punishments.  The Eighth Amendment prohibits 
disproportionately harsh punishment by the federal government and has been incorporated through 
the Fourteenth Amendment to apply to the states. The words “cruel and unusual punishment” are not 
limited to the death penalty for a criminal defendant but have been applied judicially in other types of 
cases such as punishing the homeless by removing their shelters. 

In the scales of justice, one of the most important principles is balance and proportionality between 
wrongdoing and punishment:  the punishment should fit the crime. That said, civilization’s ideas of 
cruelty and punishment have changed. The 18th century American Enlightenment questioned barbaric 
types of punishment that had been around a long time in human history. Flogging, branding, 
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mutilation, torture and a long list of other punishments came under more scrutiny as humanitarian 
values gained ground. In 1865, many in America objected to the (photographed) hanging of Mary 
Surratt, the first woman so executed by the federal government after her controversial conviction as a 
conspirator in the Lincoln assassination. (She was a boarding house owner and maintained her 
innocence until her death, her connection being the mother of John Surratt who was tried but later not 
convicted of involvement in the assassination.) Over the centuries, the ways and means of 
state-sponsored killing have changed.  The pharmaceutical industry has invented new lethal drugs.  
Public hangings like Mary Surratt’s have been replaced by lethal injection, out of public sight. 

The Constitution refers to the infliction of “punishments” and prohibits those that are “cruel and 
unusual.”  It does not engage in the impossible task of listing at length what those are: i.e. it states a 
limiting principle rather than a detailed rulebook of punishment. An enlightened awareness of 
changing societal ideas about punishment meant that a long-lasting Constitution would need to allow 
for change: yesterday’s idea of just punishment may look cruel and unusual today. The founding 
generation had no knowledge of the three-drug lethal injection protocol of a sedative, plus 
pancuronium bromide, plus potassium chloride used to kill death row inmates in modern times.   

The Fifth Amendment refers to “capital” crimes. In law, a capital crime includes the death penalty. It 
follows from this reference to capital crimes that the Constitution does not expressly prohibit the 
death penalty.  Nor does the Constitution require the death penalty. 

It follows from reading the Fifth and Fourteenth Amendments together that, while the Constitution 
allows for the death penalty, it sets two important limits: due process of law and no cruel and unusual 
punishments. The current Supreme Court majority has not ruled the death penalty unconstitutional.  
Justice Stephen Breyer has written strong dissents opposing the death penalty, joined by Justice 
Ginsburg.  In the past the Supreme Court has temporarily halted the death penalty until flaws in the 
system could be corrected. 

The words cruel and unusual punishment are far from self-explanatory.  Many cases have struggled to 
interpret and define what those words mean in contemporary society.  Passionate disagreement has 
arisen around several very important questions.  Are there modern methods of punishment such as 
lethal injection or solitary confinement that are cruel and unusual?  Some argue that the cruel and 
unusual punishment clause prohibits the death penalty.  Those in favor of the death penalty contend 
it deters crime, gives justice to the victims and gives perpetrators what they deserve in return for 
horrific crimes such at the Boston Marathon bombing. 

Today, capital punishment is used by 28 states, the federal government and the military.  The United 
States is the only developed Western nation that regularly uses the death penalty.  In the 1972 case of 
Furman v. Georgia, the Supreme Court struck down death penalty statutes and suspended death penalty 
enforcement until another Supreme Court decision in 1976 (Gregg v. Georgia). As of December 2019, 
there were 2,656 convicts on death row.  The first federal convict executed since 2003 was Daniel 
Lee, who was executed in July of 2020 after the Trump Administration re-opened the federal death 
penalty enforcement.  Twenty-two states as well as the District of Columbia and Puerto Rico have 
abolished the death penalty.  Between 1976 and 2020, there were 1,522 executions, 1,342 by lethal 
injection. 

Those states that have outlawed the death penalty have focused on issues such as the arbitrariness of 
the penalty, the risk of error, the disparate impact on minority groups, the weakness of deterrence, the 
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very long delays between the crime and the penalty, the substantial cost to taxpayers to maintain death 
rows and to ensure many levels of due process.  Capital crimes are reprehensible and compassion for 
the victims of such crimes is imperative, regardless what one thinks about the death penalty. 

Some people’s views of the death penalty are shaped by their religious beliefs.  The Catholic Church 
has been steadfast in its moral opposition to the death penalty, framing it as a sanctity of life issue like 
abortion or euthanasia. Sister Helen Prejean has been a leading advocate for abolishing the death 
penalty, authoring a best-selling book Dead Men Walking based on her experiences as a spiritual advisor 
for two convicts on death row. The book was turned into a movie starring Susan Sarandon and Sean 
Penn.  

The Supreme Court over its history has not been consistent in deciding whether a punishment is cruel 
and unusual. Should it look to what the public consensus is?  Should it only look at the standards that 
applied in 1791 when the Eighth Amendment was adopted?  Is there some other standard the court 
should consider?  Does cruel and unusual punishment mean disproportionality between the offense 
and the penalty, or does it also prohibit certain methods of punishment altogether?  The Court has 
recognized “evolving standards of decency” that eliminate the death penalty based on the youth or 
mental incapacity of the perpetrator or where the crime, while horrendous like rape, did not result in 
the victim’s death.   

One of the most effective advocates against the death penalty has been Bryan Stevenson whose book 
Just Mercy draws on his experience as a trial lawyer defending individuals in capital cases. Justice, as 
implied in the title Just Mercy, does not simply mean giving people what they deserve.  Just mercy 
allows that we may not really know what people deserve when the question is a life-ending judgment: 
i.e. should the state execute a person or not.   Justice inevitably involves moral judgments.  The idea 
of just mercy is that justice includes not only giving people what they deserve, but showing mercy.  In 
the most horrible of crimes, this principle is truly put to the test.  How difficult it is to suggest mercy 
for a despicable criminal defendant who has shown no mercy for the victim or victims.  That said, 
what elevates constitutional justice above the baseless barbarity of the capital criminal is the idea of 
mercy.  

The  death penalty will continue to be one of the most difficult and challenging aspects of American 
justice.  It is important in this process to consider the evolution of public opinion on a state-by-state 
basis. This involves the “who decides” question: i.e., should the fate of the death penalty be left to 
elected state legislators or to nine unelected  Supreme Court Justices?   

Incarceration 

In addition to the death penalty, incarceration is a punishment that has engaged public debate over 
issues of proportionality, disparate impact and the Eighth Amendment. The words “mass 
incarceration” are current in the debate.  Indeed, on a comparative basis, the incarceration rates in the 
United States are massive.  The United States has the largest prison population in the world and the 
highest per capita incarceration rate in the world.  Based upon 2018 data, 693 people were 
incarcerated per 100,000 people.  As of 2016, more than 2.2 million Americans were incarcerated.  
American taxpayers spend over $80 billion annually in support of prisons, parole and probation.  This 
number does not include many of the other ancillary aspects of incarceration.  1 in 36 adults, whether 
in prison or not, are under some form of correctional supervision in America.  After the “war on 
drugs” and “tough on crime” laws of the 1980s, U.S. prison systems strained under the weight of an 
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enormous influx of nonviolent offenders.  Over 200,000 women are incarcerated.  1 out of every 3 
African American boys born today can expect to go to prison in his lifetime.  1 out of every 6 Latino 
boys can have this expectation as well.  For a white boy, the number is about 1 out of every 17. 

Friends of justice cross-examine these difficult problems of punishment, knowing that punishment is 
out-of-sight and out-of-mind to the public.  How much punishment is enough?  What are the ends 
that we seek through our different forms of punishment?  What level of resources should be put to 
rehabilitation versus punishment? How do we get rid of discrimination in the meting out of 
punishment? What parts of our justice system are broken such that serious mistakes are made around 
conviction in the first place? 

For example, the Ohio Innocence Project under the leadership of Mark Godsey and the University of 
Cincinnati College of Law works to reverse the sentences and punishments of those who have been 
wrongly convicted.  Yes, the justice system must provide equal justice to the victims of crime.  At the 
same time, a justice system that deprives an innocent individual of life, liberty or property commits a 
grave injustice. During the course of its commendable work, the Ohio Innocence Project has 
completed its 27th case of reversing wrongful conviction.  Innocent individuals have spent years in 
prison for crimes that they did not commit.  All too often, there is a presumption of guilt rather than 
innocence, a competition and public pressure to convict, and a cutting of due process corners. Those 
who wield significant power over the lives of the accused need to be vigilant in the exercise of their 
discretion about whom to prosecute and how far the system should go in that endeavor. 

Juries 

The ultimate question of life or death in a capital case is made by a jury, not a judge.  Jury service is a 
form of constitutional friendship that can make a life or death difference. 

The Constitution addresses juries in Article III, and in the Fifth, Sixth and Seventh Amendments.  In 
criminal cases, the constitutional promise is that unless the government can convince a jury of twelve 
individuals of a person’s guilt beyond a reasonable doubt, the government cannot deprive the accused 
of his or her life, liberty or property.  We have seen that the Constitution’s inspiration links to the 
American Revolution and the radical idea of government of, by and for the people rather than of, by 
and for a monarch.  A cornerstone of that idea has been the right to trial by jury.  Why?  Why is it 
important for people to serve on juries?  Why put us through it?  Why not let the judge decide? 

In the 1991 case of Powers v. Ohio, the Supreme Court reversed the murder conviction of a white man 
because the prosecutor excluded from the jury panel (in what are called peremptory challenges) seven 
Blacks based on their race, ruling that this violated the Equal Protection Clause even where the 
defendant was White and the prospective jurors were Black. The Court summarized why the 
Constitution protects the right to trial by jury. “The opportunity for ordinary citizens to participate in 
the administration of justice has long been recognized as one of the principal justifications for 
retaining the jury system,” the Court wrote in Powers.  The constitutional idea is that jurors are part of 
the checks and balances system.  Jurors are able to participate in the administration of justice and 
prevent arbitrary abuse of judicial and governmental power. 

The Supreme Court in Powers echoed the observations of Alexis de Tocqueville (1805-1859) in his 
masterpiece Democracy in America: 
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“The institution of the jury raises the people itself, or at least a class of citizens, to the 
bench of judicial authority [and] invests the people, or that class of citizens, with the 
direction of society.  The jury . . . invests each citizen with a kind of magistracy; it 
makes them all feel the duties which they are bound to discharge towards society; and 
the part which they take in the Government.  By obliging men to turn their attention 
to affairs which are not exclusively their own, it rubs off that individual egotism which 
is the rust of society.  I do not know whether the jury is useful to those who are in 
litigation; but I am certain it is highly beneficial to those who decide the litigation; and 
I look upon it as one of the most efficacious means for the education of the people 
which society can employ.” 

The “why” of jury service is its role in a participatory democracy, giving citizens a voice in dispensing 
justice, checking governmental abuses of individual rights, validating the rule of law by being part of its 
rule, rubbing off the “rust” of egotism as de Tocqueville observed. 

When it comes to justice, the Constitution depends not only on the judgments of judges, but also on 
the judgment of We the People in the form of juries.  The Constitution vests enough faith in We the 
People to make citizen participation a central part of justice.  One trial attorney calls juries the “true 
gut check” of American justice.  Juries are not perfect, but they are the reality check on how law and 
punishment is applied to real circumstances and real lives. 

Jury for Trial of a Sheepherder for Murder 

We turn to a memorable story and image about juries, justice and the death penalty.  On August 28, 
1927, a young Hispanic sheepherder shot and killed a 30-year old professor of modern languages from 
Yale named Russell DeWese, who was out hiking with his new wife and a friend on vacation in New 
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Mexico.  The sheepherder, José Cruz Maestas, confessed to the killing and was tried for murder in a 
Taos, New Mexico courthouse.  The local Taos County jury of twelve reflected the native Hispanic 
and Pueblo citizenry of Taos.  The jury heard testimony of Maestas’ confession.  But the jury heard 
other things too:  Maestas may have been intoxicated. He had been invited by the hikers to share a 
picnic: maybe the hikers served him alcohol. Maestas thought that the hikers would steal his sheep. 
There were questions about Maestas’ mental stability: he testified that “the devil within him” made 
him shoot DeWese.  Weighing all this, the jury voted to convict the defendant of second-degree 
murder, which carried a life prison sentence, rather than first-degree murder, which carried the death 
penalty.  The county judge sentenced young Maestas to between ninety and ninety-nine years in 
prison.  The judge went on record as being angry at the jury for not voting for the death penalty.  He 
dismissed them without thanking them for their service. 

The Maestas case inspired an American painter named Ernest L. Blumenschein (1874-1960) to paint 
Jury for Trial of a Sheepherder for Murder (now in the permanent collection of The Rockwell Museum of 
American Art in Corning, New York).  In the mid-1930’s Blumenschein was a nationally-renowned 
American artist who was a founding member of a group of painters who had discovered their 
inspiration in the native Hispanic and Pueblo citizens of Taos and the monumental and colorful 
landscapes of New Mexico.  Born in Pittsburgh, Pennsylvania in 1874 and raised in Dayton, Ohio, the 
son of a musician and himself an accomplished violinist and athlete, Blumenschein studied painting in 
Cincinnati, New York and Paris, joining a vanguard of American painters who wanted to establish a 
New World American art independent from the traditions of Old World Europe.  Believing the 
American West was the last, best hope for a true American genre, Blumenschein and another painter 
embarked in 1898 on an adventure westward, traveling in a wagon, learning as they went, hunting and 
camping, sketching and painting until, fatefully, their wagon wheel broke in New Mexico and they 
flipped a coin to see who would travel ahead for repairs. 

Having lost the bet, Blumenschein journeyed on to Taos.  Blumenschein later moved his wife and 
daughter to Taos, immersed himself and his family in the local community and culture, befriended its 
native people, hired them as his models, and became an early and forceful spokesperson against what 
he saw as governmental disrespect of and intrusion on the native culture of Taos and the rights of its 
citizens.  Blumenschein’s vision of Taos and its people was not cowboy-and-Indian western art 
nostalgia.  Rather, Blumenschein’s Taos-inspired vision was a forward-looking modernism, seeing in 
the Hispanic and Pueblo people a here-and-now strength and authenticity. 

Blumenschein was a patriotic German-American who illustrated for the U.S. war effort in World War 
I and absorbed the social realism of the Depression-era WPA arts movement.  He had a civic 
conscience.  He painted with a deep sense of citizenship, both as an American and as a citizen of 
Taos.  It was citizenship that made him do a painting about a capital trial. 

The Maestas murder case for Blumenschein involved the complications and weight of doing justice in 
the context of a local culture.  Blumenschein saw in the jury the local farmers and citizens of Taos 
whose ways, judgment and culture he respected.  His composition places them in the Pueblo-style 
Taos County Courthouse, in the jury box, crowded together, serious, eyes averted or downward 
looking, large hats in laps.  In the foreground are the court reporter and an empty chair, maybe the 
witness chair.  Left out are the lawyers, the judge, the defendant himself, the witnesses, the spectators. 

The painting includes two symbolic references.  One is in a painted oval over the jury box: a faceless, 
expressionless, unseeing George Washington.  The other is a man with round opaque glasses 
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crouching as if partially hiding next to the jury box.   The faceless Washington symbolizes federalism, 
a distant and unseeing federal authority far removed from the local culture of New Mexico and the 
Taos jurors. 

The man with glasses in the painting symbolizes jury service, the act of being a juror, the universal 
thirteenth juror.  Blumenschein was making a universal statement about the value of jury service, 
especially in a capital case.  Would Maestas die for this crime or not?  The prosecutor, the 
government, thought young Maestas should die and so did the judge.  In the face of such 
governmental authority, on what authority could they, twelve common people of Taos, say that 
Maestas should be punished, but not die, for killing an innocent outsider on a visit? 

The painting asks the viewer to step into the box like the thirteenth juror, and feel the weight of their 
life-or-death decision.  Maybe once this weight is felt and shared, the jury’s decision would get more 
respect than even the judge gave it.  So who put this uncommon weight on these common people? 
The Constitution. It gave the authority to the Taos jury to decide the fate of José Cruz Maestas. 

In the history of American art, there are not very many great paintings of juries.  No other American 
painting depicts the jury experience, its psychological, cultural, legal and human weight and conflict of 
life-or-death decision-making like Jury for Trial of a Sheepherder for Murder.  The tension and weight of 
ordinary citizens vested with the extraordinary responsibility of citizenship is what makes 
Blumenschein’s masterpiece a friend of the Constitution. 

****************************** 

As we close this chapter on being a friend of justice, we can learn from American history about certain 
common strategies that justice-workers have used.  One is to keep front and center one’s imagination 
of the reform that you want to see.  To achieve it, we need to see it.  The second, as Martin Luther 
King explained, is to “go to Birmingham,” which means that to fix a problem you may need to move 
close to the problem.  “Getting proximate” to the problem, as Bryan Stevenson has said, increases 
one’s understanding and empathy.  The third is what we call “framing.”  This means that how one 
frames the issues influences the outcome of the debate.  When considering a social justice issue, think 
about whether you need to frame the issues differently from the norm in order to make progress. 
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Chapter Seventeen: Friend of Public Health 

Sooner or later, from cradle to grave, Americans cross paths with health care.  Who will receive it?  
Who will provide it?  Who will pay for it?  How good will it be?  The coronavirus pandemic has 
added yet another dimension to the complexities of public health, accentuating preexisting problems 
and gaps, layering on new levels of uncertainty, fostering medical and scientific innovation. Now is the 
time for more public awareness of how public health connects with American constitutionalism. The 
more we understand the connection, the more informed our private and public views will be. We will 
be better able to recognize the difference between constitutional principles and political partisanship.  
Being a friend of constitutional public health serves not only the general welfare but also our own 
health. While not everything about our health is within our control, some of the health-affecting 
choices we make are within our control.  

Health and wellness go to the heart of personhood, involving our most private and consequential 
facts, circumstances, information and judgment calls.  Our health has both a micro and a macro scale: 
i.e., our personal health and our public health.  The coronavirus is showing how interdependent these 
are.  Unless and until the public health dimensions of the virus are managed and overcome, the 
private health dimension remains at risk.  Even if our best science discovers a coronavirus vaccine, 
that alone doesn’t solve the public health challenge of educating and persuading people to get 
vaccinated.  

Health care and public health is now the most consequential part of the U.S. economy.  Health care 
spending, even before the coronavirus, accounted for 17.7% of the U.S. gross domestic product and 
24% of government spending. The health care industry involves a complex maze of players including 
corporate “persons” like insurance companies, pharmaceutical companies, corporate employers, 
hospitals and a host of others.   The health-care sector employs about 11% of American workers.   
Health insurance is the largest part of non-wage compensation, about 26%, and is also one of the 
largest categories of consumer spending.  Health care is growing as a share of the economy and 
government budget at an unsustainable rate.  According to the Brookings Institute, a well-functioning 
health-care sector is a prerequisite for a well-functioning economy. 
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The U.S. healthcare system largely consists of private health providers and private insurance.  
Government funding has increased as health care has burgeoned as part of the larger economy.  More 
Americans are now enrolled in Medicare, Medicaid, children’s health insurance programs and veterans’ 
health benefits.  Many U.S. households are vulnerable to health shocks that they lack the financial 
resources to cover. Roughly 5% of Americans account for half of all U.S. healthcare spending.  
Expenditures are high and variable for those with the poorest health. 

The U.S. Constitution does not use the words “health care” or “public health.” But we have seen that 
the literal absence of contemporary terms in the text is not a stop sign for constitutional interpretation.  
Even though the Constitution does not literally use the words in its text, there are fundamental 
connections between the Constitution and public health.  In fact, there would be no public health 
legislation and administration without the United States Constitution.  So let’s look at the textual 
anchors for public health.  

First, there is the preambular principle of the general welfare.  Clearly, the general welfare is 
meaningless unless it includes public health.  Since health is the most consequential part of the U.S. 
economy and so fundamental to individual and collective security and well-being, the general welfare 
in 21st century America is irrevocably and dominantly tied to public health. 

Second, through the Commerce Clause and the Tax and Spending Clause of Article I, the Constitution 
empowers the federal government to regulate interstate commerce and to tax and spend in the interest 
of public health.  The Affordable Care Act, the most significant regulatory overhaul and expansion of 
coverage since Medicare and Medicaid in 1965, ties to the Article I powers of Congress.  

Third, public health involves a vast administrative structure of departments and agencies at both 
federal and state levels. Under the Necessary and Proper Clause of Article I, Congress is empowered to 
make all laws which are necessary and proper for executing its powers, thus empowering the creation 
of administrative structures, law and regulations related to health.  This includes the Department of 
Health and Human Services.  The main public health unit of DHHS is the United States Public 
Health Service.  Other federal departments have agencies responsible for health such as the Food and 
Nutrition Service of the Department of Agriculture, the Office of Special Education and 
Rehabilitative Services of the Department of Education, and the Environmental Protection Agency.  
The Secretary of DHHS is chosen by the President and is a Cabinet position.  The U.S. Public Health 
Service includes the Center for Disease Control, the National Institute of Health and other entities. 
Without reviewing here the entire structure, our central point is the administrative link to the 
Necessary and Proper Clause. 

Fourth is the role of federalism in public health.  The Constitution does not expect that all support for 
public health will come just from the federal government. Each state of the United States has its own 
infrastructure of public health. Some state constitutions specifically mention public health: i.e. Alaska, 
Hawaii, Michigan, North Carolina, New York and Wyoming.  Federalism has been a major dynamic 
during the coronavirus crisis as state and federal governments must work toward new levels of 
cooperation to balance their respective duties, resources, approaches and leadership. 

Fifth, the Arts and Science Clause of Article I along with its purpose of promoting scientific progress 
is connected to serving public health as part of the general welfare.  Progress in public health is 
dependent on scientific research and development.  A substantial amount of this R&D is connected 
to American higher education.  The connection between R&D, the Constitution and public health is 
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clearly front and center during the coronavirus as the world awaits a vaccine and some of the world’s 
best scientists are working at unprecedented speeds on this monumental problem. 

The final profound connection between public health and the Constitution relates to education.  
Government programs and spending alone are insufficient to tackle the complex problems of public 
health.  Many of the most common health risk factors relate to conditions that are within the power 
of individuals and communities to manage. We’ve seen that the Constitution depends upon the 
capacity of the people to learn and develop, including learning more about our own health and the 
health of others.  Health education needs to start very early on in people’s lives. Individuals, with 
support, can become more empowered to manage choices, behaviors and decisions that are good for 
their health. 

There is considerable consensus in the medical community around what the most common public 
health issues in the United States are: 

• Physical activity and nutrition 

• Overweight and obesity 

• Tobacco 

• Substance abuse 

• HIV/AIDS 

• Mental health 

• Injury and violence 

• Environmental quality 

Smoking tobacco, excessive alcohol consumption, lack of exercise and diet, drug use and unprotected 
sex have a behavioral component, which, if managed could produce big gains in public health, the 
sustainability of our health care system and the American economy.  These factors play a large role in 
America’s most common diseases including hypertension, heart disease, cancer, sexually transmitted 
disease and diabetes. 

American public debate rarely makes a connection between the Constitution and public health.  Yet, 
the connection is essential because it gives constitutional priority and weight to public health in a way 
that cuts across the selfishness of special interests. The Constitution, after all, says in Article VI that it 
“shall be the supreme law of the land.”  Public health needs the assistance of the supreme law of the 
land. 

Affordable Care Act 

The Patient Protection and Affordable Care Act signed in 2010 was the signature legislative initiative 
of the Obama Administration, making its way through the judicial process to the Supreme Court in 
NFIB v. Sebelius decided in 2012. A key provision of the ACA was the “individual mandate,” requiring 
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most Americans to maintain a level of health insurance coverage or make a “shared responsibility 
payment” to the federal government via the Internal Revenue Service.  The majority opinion written 
by Chief Justice Roberts upheld the “individual mandate” feature of the ACA. 

During the Trump Administration the Tax Cuts and Jobs Act of 2017 eliminated the federal tax 
penalty for violating the individual mandate, starting in 2019. Since that time, states have taken 
different approaches to deal with this elimination. 

The Sebelius case provides insight into how the Roberts Court has dealt with constitutional issues in the 
area of health care. Many were surprised that the majority opinion and key vote would be by a Bush 
appointee Chief Justice Roberts.  Many wondered how a supposedly conservative republican could 
justify upholding, with nothing less than his deciding vote, the signature legislative achievement of the 
first Obama Administration.   

The ACA’s individual mandate to purchase health insurance involved constitutional questions about 
the limits of federal power, the limits of the Court’s power and the rights of We the People.  If the 
federal government could individually mandate the purchase of health insurance, where’s the limit of 
governmental compulsion?  In the popular debate, and even in the Court’s Sebelius decision, broccoli 
became a visual metaphor for being forced to eat something unlikeable.  How to reconcile the 
individual mandate broccoli with the Constitution? 

NFIB v. Sebelius involved judicial restraint, a majority purpose not to substitute judicial judgment for 
legislative policy.  Justice Roberts did not base the decision on the Commerce Clause.  The famously 
elastic Commerce Clause would not be Chief Justice Roberts’ design of choice because in his view it 
would have expanded the Commerce Clause into an unacceptable new realm of federal power: i.e. 
forcing individuals into commerce by making them buy health insurance. 

Not the Commerce Clause, but a different and in Roberts’ view more definitive authority was the 
rationale: i.e. the power of Congress to “lay and collect Taxes.”  Article I, Section 8, the Taxing and 
Spending Clause, gives the federal government the power to tax.  The Sixteenth Amendment allows 
Congress to levy an income tax.  A constitutional authority like taxation was available and useful for 
the Chief Justice.  He could use the taxing authority to uphold the constitutionality of an act of 
Congress, while showing deference to the legislative branch.  In this way, he pulled together a 5-4 
majority to decide the constitutional fate of America’s controversial health care law. 

Even while upholding a controversial law that some Americans oppose as a broad exercise of federal 
power, Chief Justice Roberts took pains to craft a judicially modest tone of “limits” and “limited.”  He 
deliberately chose a low-key tone to convey a monumental decision.  Chief Justice Roberts thus 
distanced himself and his decision from health care policy and legislators: “We do not consider 
whether the Act embodies sound policies. That judgment is entrusted to the Nation’s elected leaders.”  
In other words: we’re appointed not elected; we’re not saying the ACA is sound, and we didn’t even set 
the boundaries.  Our “limited role” according to Chief Justice Roberts is “in policing those 
boundaries.” 

The ACA will continue to be on center stage in the American health care debate. That said, we should 
be mindful that health insurance is not the same topic or coextensive with personal health and 
wellness. Without undervaluing the importance of insurance, we can also emphasize the critical role of 
disease prevention. 
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****************************** 

Before we close this chapter on public health, it’s important to highlight the topic of mental health and 
illness among America’s youth and on campus.  Depression, anxiety, suicide, eating disorders and 
addiction are serious problems. 

Here is an example of one college student’s experience: 

“Towards the end of my first semester, one of my friends began displaying signs of depression. His 
girlfriend had just broken up with him, he was blacklisted from the fraternity he wanted to get into, and 
did not have the grades to get into the business school. A few weeks later he attempted suicide by 
overdose and was found in a field on the outskirts of town in a state of distress… This led me to 
counseling services where I had to wait over a week just to get in to talk with someone after I had been 
taken to the emergency room.” 

Many students feel overwhelmed by mental health and wellness issues and do not seek help.  Not 
talking to others who can help may deepen feelings of isolation.  So seeking early help from family, 
friends, college resources, counsellors and medical professionals is critical. 

Especially during freshman year, student wellness can be vulnerable to the stresses of leaving home, 
academic pressure, loss of sleep, irregular schedules, changes in eating and drinking habits, loneliness, 
too much socializing, new relationships and so on.  College is a time when the “blessings of liberty” 
need to be balanced with general welfare.  You are not alone.  So seek help when and if you need it. 

In high school, a student with a mental illness diagnosis could be covered by an IEP (Individualized 
Education Plan) or a so-called “504 Plan.”  The Individuals with Disabilities Education Act (IDEIA) 
and Section 504 of The Rehabilitation Act of 1973 are the two leading laws in special education.  
Under IDEIA, the secondary school’s obligation is to provide what is called “FAPE” – a free and 
appropriate public education. 

However, unlike a student’s public high school, a postsecondary college or university is not required to 
provide FAPE under IDEIA.  That said, a college or university is still required to provide appropriate 
academic adjustments as necessary to ensure it does not discriminate on the basis of disability.  
Depending on the circumstances, the Americans with Disabilities Act (ADA) and the Rehabilitation 
Act generally require a reasonable accommodation for eligible students. 

In college today, being a friend of public health means masking, following social distancing rules, 
protecting oneself and others, and seeking help from friends and professors when you need it.  It also 
means educating oneself about sexual harassment and assault.  Every college and university has Title 
IX resources, policies and support. 

****************************** 

Being a friend of public health includes befriending one’s own health which ultimately befriends the 
health of others.  What can each of us do to befriend our health?   Certainly, life delivers health risks 
and challenges beyond our control. Americans living in poverty often lack sufficient access or 
resources to protect their health.  The pandemic is disproportionately burdening people of color, 
minorities, the elderly and the poor.  A friend of health care must also be a friend of equality.  If your 
neighborhood is a food desert without a decent grocery store with fresh fruits and vegetables, a healthy 
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diet is thwarted.  Notwithstanding these undeniable gaps in health care based on poverty, 
demographics and other factors, many Americans are still able to make healthy choices.  

The pandemic is challenging us to be more teachable.  We need to listen to the science of public 
health more than politics.  Friends of public health do not undermine public confidence in science 
and medical facts.  They promote the progress of science.  During times when fear and the Internet 
can spread misinformation so easily, we must protect the integrity of good science and sound medical 
advice. 

A friend of public health recognizes the central and critical role of health care workers on the front 
lines, including physicians.  It humanizes health care and brings it down to earth from public policy to 
recognize individual care givers by name.  To name only one here, neurosurgeon and public health 
advisor Dr. Gregory Bennett has done thousands of brain surgeries in his career, saving or improving 
many lives.  Too many of these surgeries have involved violence and gunshot wounds to the head.  
His patient base is very diverse and much of his clinical/surgical work was at a large county hospital. 
He has a depth of experience and understanding of the challenges of public health across all 
socioeconomic boundaries.  

Complex, high-risk surgery on the human brain is a humbling experience, each patient presenting with 
her or his own situation and each patient deserving the surgeon’s utmost care.  Each patient has 
dignity, equality, life, and life at risk.   Surgeons and friends of public health like Dr. Bennett may see 
deeply into how we are created equal, how incredible each human life is, how death happens, how thin 
each person’s skin is, how remarkable and in many ways mysterious our living brains are even to 
ourselves, how much we don’t know and how precious the gifts of life surely are. 
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Chapter Eighteen: Friend of the Earth 

Being a friend of the Constitution is being a friend of the earth.  And we have our work cut out for us.  
Is our Constitution up to the environmental challenges of the 21st century?  Is environmental change 
happening too fast for our Constitution to keep up?  As environmental problems increasingly 
dominate our global situation, what role if any can American constitutionalism have?  What changes 
if any do We the People need to consider?  Do we need a paradigm shift, call it a greening of our 
constitutionalism, so that our laws, policies and principles can stand up to the real environmental 
challenges of the 21st century? 

The idea of an “environment” is a relatively new one.  Our main environmental laws were born in the 
1970’s.  We’ve seen that the 18th century Enlightenment Era Founders were intensely interested in 
scientific progress and natural resources of a vast American continent they had not yet explored.  Still, 
we can’t transpose onto them our modern conception of “the environment.”  Our 21st century 
environment as well as our idea of the environment has changed.  And so has our idea of the 
environment. 

One individual, a courageous friend of the earth who made a tremendous difference, was Rachel 
Carson (1907-1964) whose book Silent Spring helped inspire the modern environmental movement. 
Her constitutional connect was recognized in her posthumous award of the Presidential Medal of 
Freedom by President Jimmy Carter.  She combined arts and science to move public opinion in the 
direction of environmental protections.  The founding of the Environment Protection Agency links 
to Rachel Carson’s scientific research, powerful language arts, ethical compass and love of nature. 

As the relatively young idea of environmentalism has developed, many Americans and people around 
the globe are awakening to new realities.  The Internet has helped spread the word.  Notwithstanding 
countries where pollution and environmental destruction are rampant situations, many people still 
basically want a clean and healthful environment.  Environmental health is not only for ourselves but 
for our children and grandchildren, our posterity.  Not only scientists, but ordinary people are 
listening to and learning about the science of global warming, bypassing the political rhetoric and 
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witnessing the evidence for themselves.  Citizens of the world are seeing how climate change is 
impacting their lives, wondering and fearing how the next generation will be impacted.  The 
coronavirus pandemic is a teachable time heightening public awareness of environmental connections 
and interdependency. 

On the positive side, many Americans enjoy the great outdoors and our national treasures of parks and 
greenspaces.  We have felt connections to the natural world.  Internet images of receding glaciers 
and marine animals suffocated by plastic can swiftly mobilize popular emotion.  Many families 
connect with zoos and popular zoo animals (e.g. Fiona) that become animal kingdom ambassadors for 
conservation and protecting endangered species.  Creative NGOs like The Nature Conservancy and 
many others have shown the power of public/private environmental initiatives. 

Let’s not underestimate the power of the visual when it comes to environmental awareness.  
Humankind has seen the earthly blue marble.  The 50th anniversary of the Apollo 11 moon landing on 
July 20, 1969 has revived for today’s public the remarkable picture of “blue marble” earth, a 
photograph like no other in human history.  Thoughtful Americans see the stunning beauty and stark 
reality of a lonely planet earth from space and are moved by the realization that this alone is our home 
and that we, as temporary residents and stewards, can’t spoil it for future generations. 

The blue marble insight tests our powers of positive resilience in the face of often discouraging 
environmental news.  We can get discouraged by the enormity of environmental challenges.  Some 
micro habits seem within our control (recycle that plastic bottle) while some macro problems (pictures 
of the oceans swimming in plastic garbage) seem beyond our control.  Environmentalism involves 
the complex work of prognosticating and planning for a future we can’t clearly see and predict.  But 
science and technology are giving us better tools to do this work. 

Our understanding of the here and now, as well as our crystal ball on the future, depends on public 
willingness to listen to what science and scientists are saying.  Will partisan political voices dominate 
the conversation?  Or will we listen to the science and open our minds to new and 
scientifically-informed views on the environment? 

Our Constitution has shown it can be a generator of tremendous scientific progress.  It has a proven 
track record of many great achievements in science and technology, living up to its stated Article I 
purpose “to promote the progress of science and useful arts.”  Listing all of America’s scientific 
achievements since 1787 would require more room than we have here; but we can pick one, America’s 
journey to the moon, and appreciate that this was a giant leap in constitutional promotion of scientific 
progress, engaging all branches of government; a president’s (JFK’s) visionary plan; We the People 
support (and critical debate); the congressional power to tax and appropriate space program dollars; 
higher education research and development; NASA and administrative agency support; a 
private-public partnership of STEAM (science, technology, engineering, applied arts and math) 
resources and know-how; the individual courage of an astronaut from the small Ohio town of 
Wapakoneta.  The space program jump-started progress in micro-computing technology, testing 
through trial and error small-sized electronics whose offspring are today ubiquitous. 

For all this science progress, Martin Luther King’s warning about the necessity of a commensurate 
humanitarian giant leap continues to ring true.  That is, environmental progress will depend on 
balancing our science with our humanity, the best 21st century environmental science balanced with 
policy, strategies and laws designed for the general welfare of We the People. 
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So, can American constitutionalism help save the environment?  Can the proven track record of 
promoting the progress of science in so many different areas – medicine, the life sciences, artificial 
intelligence, chemistry, alternative energies, health and safety, big data, clean cars and so on – give us 
hope and resolve to make a paradigm shift in environmental protection?  The generational torch will 
pass to those living longer with the consequences of present environmental action or inaction. 

Some might say that any environmental paradigm shift is impossible because of our current fractured 
politics.  But American constitutionalism has shown that it can produce paradigm shifts in 
environmental progress when We the People are engaged.  Listen to this: “I think 1970 will be known 
as the year of the beginning, in which we really began to move on the problems of clean air and clean 
water and open spaces for future generations of Americans.”  Do you know who said that?  
republican President Richard Nixon.  So, about a half-century ago, a Democratic Congress united 
with a republican President to pass, within about a 2-year period, environmental protection laws that 
worked beyond expectations and without the dire consequences naysayers predicted for American 
business and industry. 

Major new environmental legislation was one of the most positive and unifying events for an America 
still reeling from the tragedies of 1968:  a year of assassinations (MLK and Robert Kennedy); the 
Vietnam War; LBJ’s exhausted announcement not to run; the chaotic Chicago Democratic 
Convention; protests, riots and unrest; racial strife; a sense among many people that America was 
finally coming apart.  Progress on behalf of the green earth, the blue marble, was something 
Americans could rally around and say: “come together.” 

The two main laws were the Clean Air Act of 1970 and the Clean Water Act of 1972.  This was 
popular, bipartisan legislation supported by a majority of Americans. The Environmental Protection 
Agency was part of this and became an important agency for a cleaner America.  Two other important 
laws happened during this legislative paradigm shift: the National Environmental Policy Act of 1970 
(NEPA) and the Endangered Species Act of 1973 (ESA).  These four 1970’s era laws became, and 
remain, the backbone of American environmental protection law.  The Constitution supports these 
laws largely through its Commerce Clause in Article I, Section 8. 

While American experience shows that environmental protection has and can happen swiftly and 
successfully, it can also be rapidly dismantled.  The U.S. Congress hasn’t passed a major 
environmental law since the 1970s.  Current laws are sorely in need of updating.  Since 1973 the U.S. 
population has grown from two hundred million to more than three hundred million. 
Also, consider how much more environmental science has taught us in the past three decades, and 
how much the Digital Age is changing our perception of global environmental destruction. 

The Environmental Protection Agency (EPA) now faces substantial political opposition.  (This is not 
altogether new.  In 1980, President Reagan appointed the mother of now Justice Neil Gorsuch to 
head the EPA and the regulatory approach of the agency weakened.)  In August 2019, the Trump 
Administration announced a major overhaul of the Endangered Species Act (ESA), reducing 
protections for endangered species and making it easier to do mining, road building, and oil and gas 
drilling on critical habitat.  Also, the overhaul may potentially narrow the definition of critical habitat, 
especially in situations where an endangered species needs more space on real estate where the species 
doesn’t presently reside.  (Space for all species, as the saying goes.)  Note that these proposed 
reductions in protection for habitat are taking place not by an Article I act of Congress, but by 
administrative action in the Article II executive branch. 
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The ESA has been a global model for environmental legislation, saving more than 200 species from 
extinction in its 45-year history.  The list includes Florida manatees, grizzly bears, American alligators, 
black-footed ferrets, and (ironically) the bald eagle.  If America is not a global leader in protecting 
endangered species, look around: What other nation do we think will lead? 

It’s important for citizens to realize that environmental protection law in actual practice is mainly 
administrative law.  This administrative law structure is a pragmatic and regulatory necessity in a 
complex modern world.  That said, it is also a legal vulnerability when executive branch orders and 
actions can dismantle administrative regulatory progress. Congress passes statutory law and agencies 
make regulations.  Statutory law is generally harder to change.  The regulatory actions of 
administrative agencies frequently get challenged in court by litigants who don’t like the regulations for 
various reasons such as impact on business or private property interests.  Sometimes the litigation 
contends that the agency regulations go beyond the congressional statute.  This is essentially a 
constitutional separation of powers argument: i.e. Congress can make law and can delegate to agencies 
the power to make regulations based on agency expertise; but agencies can’t exceed the delegated 
authority.  A related issue in litigation has been how much deference the courts should pay to the 
regulatory expertise of agencies. 

Consider, for example, a recent case by the Roberts Court involving the definition of “critical habitat” 
under the ESA and a little endangered creature called the Mississippi Gopher Frog.  (You can check 
out the little guy’s pic on the Internet.)  The Court ruled in favor of the timber company Weyerhauser 
and other landowners who sought to limit the federal government’s power to designate private land as 
protected habitat for endangered species.  Litigation like this is a fight between private property 
interests that don’t want regulatory restrictions on their land and public interests as interpreted 
through administrative process.  Generally speaking the current Court majority is skeptical of 
empowering the administrative state and less inclined to defer to the judgments and actions of 
administrative bodies and personnel in environmental issues. 

In our other constitutional conversations we’ve said: Remember the states.  Don’t forget that the 
states have constitutions of their own.  These constitutions in some states are explicit about 
environmental protection in ways the U.S. Constitution is not.  Nearly one half of the state 
constitutions refer to protecting natural resources and/or the environment.  Go online and check out 
the constitutions of Illinois, Pennsylvania and Montana for a sampling.  Here’s the language from 
Montana’s Constitution: 

“Section 3.  Inalienable rights.   All persons are born free and have certain inalienable rights.  
This includes the right to a clean and healthful environment and the rights of pursuing life’s basic 
necessities, enjoying and defending their lives and liberties, acquiring, possessing and protecting 
property, and seeking their safety, health and happiness in all lawful ways.  In enjoying these rights, all 
persons recognize corresponding responsibilities.” 

Note the way this language echoes but elaborates upon the federal Constitution.  Note how it 
borrows the idea of “inalienable rights” from the Declaration of Independence.  And note how the 
first inalienable right listed is a clean and healthful environment. 

So let’s look in a crystal ball.  Sometime in the future, as the torch passes to the next generations, will 
we see a federal constitutional amendment like “a clean and healthful environment” as an “inalienable 
right?”  Some skeptics may say “that’ll never happen.”  But which generation is the skeptic speaking 
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for?  Is an environmental amendment so inconceivable if state constitutions already have such 
language?  We the People have amended the Constitution for lesser things, like not one but two 
constitutional amendments dealing with intoxicating liquors (one prohibiting, the other giving back).  
If intoxicating liquors could warm up We the People enough to amend twice, is “a clean and healthful 
environment” amendment really that far-fetched?  If We the People were to ratify such an 
amendment, would it give environmental protection a higher constitutional stature so as to guide the 
three branches of government in the exercise of their separate powers?  Would it make environmental 
law less vulnerable to dismantling via the Executive Branch?  Do you think it would make 
environmental laws more durable over the long haul to have more explicit constitutional support? 

Parks for the People 

The great American author, conservationist and historian Wallace Stegner wrote: “National Parks are 
the best idea we ever had.  Absolutely American, absolutely democratic, they reflect us at our best 
rather than our worst.”  Places of, by and for We the People; places that are the environmental 
expression of the Preamble; places that Americans and global visitors love to the tune of almost 300 
million visits a year; places of incomparable beauty and America’s natural art museum; places where 
the People, through nature, pursue life, liberty and happiness.  Many of you have or will experience 
national parks in your lifetime and return home with a gallery of photo albums on your phones and 
amazing images in your memories. 

National parks are a jewel in the crown of our cultural Constitution.  Wallace Stegner was right about 
the best idea.  But without inspired Americans – explorers, naturalists, painters, writers, scientists, 
conservationists, enthusiasts and a remarkable American president who used the Constitution’s 
powers – national parks would be just an idea. 

The Constitution from the beginning had America’s incredible land and resources on its mind.  So in 
Article IV it enumerated among congressional powers “the power to dispose of and make all needful 
rules and regulations respecting the territory or other property belonging to the United States; and 
nothing in this Constitution shall be so construed as to prejudice any claims of the United States, or of 
any particular state.”  Through this and the Constitution’s Article I Commerce Clause, Congress 
enacted in 1872 the Yellowstone National Park Act, thus establishing a national public park like the 
world had never before seen. 
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“Theodore Roosevelt” sketch by Bruce Petrie 

America’s greatest conservationist president Theodore Roosevelt used what he called his “bully 
pulpit” to protect during his presidency some 230 million acres of public land, including 150 national 
forests, 51 federal bird preserves, 4 national game preserves, 5 national parks and 18 national 
monuments.  “We have fallen heirs to the most glorious heritage a people ever received,” Roosevelt 
said, “and each one must do his part if we wish to show that the nation is worthy of its good fortune.”  
Central to his constitutional conservation strategy was his bully use of presidential power, tucked 
within an act of Congress, the 1906 American Antiquities Act gave the president authority to set aside 
national heritage places, the most memorable of which became the Grand Canyon.  Roosevelt’s 
balancing of constitutional power on behalf of “the most glorious heritage” was, like all monumental 
accomplishments, controversial in its day and still so on some fronts.  But the national parks legacy 
has survived. 

America’s love of public parks is not only national.  It extends to a vast number of state, local, county, 
municipal and neighborhood parks all over the United States.  The democratic idea of parks extends 
locally as well as nationally.  During the coronavirus pandemic, outdoors spaces have shown how 
important they are to human wellness and the pursuit of happiness. 

Locally and nationally, people of all ages, races, national origins, abilities and stations of life go to 
public parks for some respite from the workaday world.  When we hike the trails, enjoy the views, 
spend time with friends and family, let the great outdoors recharge us a bit, recall for a moment that 
there’s an invisible thread in this parks experience, a constitutional connection. 
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Closing 

“Equal Justice is the Unfinished Work of Many Hands” by Bruce Petrie 

I hope this book encourages your constitutional friendship.  We don’t yet have the perspective of 
time and distance, but it sure feels like a time we will all look back on some day and see as a watershed 
in many lives, including our own.  While much is beyond our control in times of crisis, we can control 
how “teachable” we are, as a friend of mine says about the pandemic. 

Now is a time to ask ourselves how teachable we are, because the present disorder will lead to a 
re-ordering. Teachability becomes key, because this re-ordering will require individual and collective 
imagination put to good use.  Our jobs, careers, educations, communities, public health systems, 
institutions, places of worship, governments and businesses will be part of a larger re-thinking of old 
models and a re-creation of new ones. A new order will come out of the social disruptions of the now, 
novus ordo seclorum, a new order for the ages, as our Great Seal imagined and continues to imagine. Did 
you think it was over, a done deal long ago, once a new order but now an old one? Not at all. The cycle 
of order-to-disorder-to-re-order continues.   So, what will be your role in that new order, in that 
re-creation? What ideas and principles will you put to use?  What assumptions and biases need to fall 
by the wayside, like unneeded weight in a backpack that we now realize is holding us back? 

Many see the headwinds of rancorous partisanship holding us back. Political winds are like weather, 
always shifting, changing, buffeting public opinion to and fro with lots of social media turbulence. Our 
Constitution is less like shifting weather and more like the seasons and the landscape. If we depend too 
much on the weather, or always expect sunshine, we can get discouraged. Our feet will need firmer 
ground, a better landscape to stand on than the disoriented politics of self-interest and factional 
division.  The novus ordo seclorum will recognize that a republic’s technological and commercial progress 
is not real progress without the humanitarian virtues expressed in our Constitution. 
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The idea of teachability fits well with the constitutionalist frame of mind. Like the Constitution, we 
don’t mind being amended. Unlike the Constitution, we’d hope our amendments don’t take as long! At 
the outset we said that constitutional friendship has two large aspects: friendship with ideas and also 
with the community where those ideas must roll up their sleeves and go to work.  The good news is 
we have a tangible text, pocket-sized if you will, as well as our human capacities of reason, lived 
experience, historical memory and forward-looking imagination.  The text and its structure gives us 
an anchoring point. The composition matters as a whole. Through reasoning, we decide what makes 
sense and what doesn’t.  Through life experience we learn about new contexts we hadn’t understood 
before. Through history we gain perspective, serving a republic’s memory of where it has been and 
where it may be headed. Through imagination we can envision progress toward the whys of the 
Preamble.  If we are so inclined, we can also draw upon the free exercise of our faiths which the 
Constitution protects in its very first amendment. 

Letting go of always needing to be right, exiting the My Way Highway, leads to a teachability that will 
be needed in the post-pandemic re-ordering. This new version of civic humility isn’t shy, not by a long 
shot.  It listens, learns and befriends the Constitution to steel the will into action. 

This all may sound like a tall order. The truth is constitutional friendship works through the common 
and everyday things we do as citizens. “What good can one person do?” asked writer and activist 
Dorothy Day. Countless good people before and since have wondered if and how they, as only one 
person, can make a difference. “What is the sense of our small effort?” Her answer was one brick at a 
time. “We must lay one brick at a time, take one step at a time; we can be responsible only for the 
action of the present moment.” 

All around us, there are examples of one brick at a time, acts of civic friendship thriving in difficult 
times.  A college student helps her grandmother in an extended living facility get and fill out an 
absentee ballot. A volunteer delivers pizza to tired nurses working the night shift. An older white 
woman decides that her back yard has gotten enough of her attention and pitches in at a community 
garden across town, making a new and close friendship with a woman of color. An 18 year old decides 
to back off some of the negative stuff he’s been sending and absorbing over social media, deciding it 
isn’t helping him or others. A liberal and a conservative decide not to so label themselves and are 
enjoying better conversations. A daughter joins the Navy, and comes home on leave.  A friend 
touches base regularly with a friend struggling with addiction, increased temptations and stress. A 
prayer group freely exercises its faith in masks six feet apart.  A family commits to reduce the amount 
of plastic it uses.  A daily walk becomes a new routine. A restless, home-bound child is helped with 
math and reading.  A stressed CEO sends a message of empathy and support to employees reassuring 
them that the business will do its best to preserve jobs.  The pathways of a public park are worn with 
use. Two musicians, feeling isolated from their past lives of regular musical performance, decide to 
organize a socially-distanced, mask-wearing open air concert in their back yard, drawing in neighbors 
feeling similarly isolated.  An ArtClimb is built for public use, connecting an art museum with the 
broader community and drawing thousands to a safe, free, outdoor experience.  A wedding is 
celebrated in a parking lot.  A new child is born and the parents, overworked and dizzy from sleep 
deprivation, see a future of hope and love. 

Our Constitution constitutes through such things, step by step, brick by brick, more than any 
arrogance and perks of power. Think constitutionally; act locally. Each of us has a civic self, realized or 
not, linked to the general welfare of others. Personal dignity feels incomplete without civic dignity. 
Our vast, quilted republic is woven and held together through these civic selves, our shared humanity 
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and the persistence of the people to protect and defend the dignity of our best Americanness. Some 
think that civic dignity is gone, irretrievably lost, and in some circles, that may be true.  What matters 
more is that, in times of great need, for two plus centuries and still counting, the American 
Constitution has always found its friends and so have We the People.  
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inspiring teachers taught us that ideas matter, history matters and that (as Professor Patterson said) 
history “will help you understand the immense variety and oddity of human nature.” 

The constitutional law content of this book draws upon over 40 years of law practice, legal research, 
handling cases and controversies, representing clients, and regularly reading Supreme Court decisions.  
I am a fan of the National Constitution Center under the leadership of Jeffrey Rosen as well as its 
excellent programs, podcasts, resources and visual content. 

Teaching the Constitution is of course a different experience from being a student or a constitutional 
lawyer.  I started teaching undergraduates at Miami University and University of Cincinnati in 2016 
not knowing that during the next four years constitutional issues would rain from the sky: a new and 
controversial president, two new Supreme Court Justices, an impeachment process, social justice 
issues, a global pandemic.  Suffice it to say I feel fortunate to have re-engaged with smart and lively 
students who will be the next generation of constitutional friends America needs. 

Many thought-provoking and lively conversations with college students have shaped my views of 
American constitutionalism.  American constitutionalism should be a central, interdisciplinary 
undergraduate learning experience.  It should not just be for pre-law students.  Nor should its 
teaching approach mimic law school.  It should encourage all undergraduate students, no matter their 
future plans, to discover their best citizenship and civic selves.  The thing I like most about teaching 
the Constitution is when a student discovers a new, personal, meaningful connection to American 
constitutionalism.  When that happens, a light goes on.  It’s rewarding to watch. 

The visual arts have been a lifelong interest.  I look at law, history and the Constitution through a lens 
that likes the visual, the open landscape explored within a large frame.  My family’s intergenerational 
friendship with the arts, including the Cincinnati Art Museum, has encouraged this. 

I value friends who have inspired parts of this book and been guest presenters in my classes. Adam 
Fronczek is the friend mentioned in the closing who has emphasized the importance of being 
“teachable” during the pandemic.  Friends such as Thane and Kathleen Maynard and Jan and Wym 
Portman have been dedicated friends of the earth.  Judge Tim Black has been a friend of justice, as 
have other respected judges who are friends.  A constitutional mentor I met in my twenties was Hon. 
John Grady, the federal judge for whom I clerked just out of law school.  My physician friends, 
including my wife Dr. Mary B. Petrie D.D.S., have been compassionate friends of public health. 
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Mimi, my wife of forty plus years, has heard more about the Constitution than anyone should have to 
hear, and made our marriage a blessing beyond measure along with our four adult offspring. 

Attached is a selection of suggested books, blogs, podcasts, websites, films and museums that have 
influenced this book and can enrich our understanding of American constitutionalism.  I am indebted 
to many scholars whose depth of primary source constitutional research surpasses my own.  Today, 
we have the benefit of a tremendous variety of new history, scholarship and creative output around 
constitutional themes.  This list is far from complete, only a partial sampling and a personal work in 
progress.  There are plenty more constitutional arts of all kinds to explore. 



198 

Selected Books 

Henry Adams The Education of Henry 
Adams 

John Quincy Adams Diaries 

Akhil Reed Amar America’s Unwritten 
Constitution: the Precedents 
and Principles We Live By 

Akhil Reed Amar The Constitution Today: 
Timeless Lessons for the 
Issues of Our Era 

Joan Biskupic The Chief: The Life and 
Turbulent Times of Chief 
Justice John Roberts 

David Blight Frederick Douglass: Prophet 
of Freedom 

Walter Brueggeman The Prophetic Imagination 

Iris Carmon / Shana 
Knizhnik 

Notorious RBG: The Life and 
Times of Ruth Bader 
Ginsburg 

Ron Chernow Alexander Hamilton 

John Farrell Clarence Darrow: Attorney 
for the Damned 

Edith Hall  Aristotle’s Way 

Alexander Hamilton, James 
Madison, John Jay 

The Federalist Papers 

Thomas Healy The Great Dissent: How 
Oliver Wendell Holmes 
Changed His Mind – and 
Changed the History of Free 
Speech in America 

John Hersey Hiroshima 

Walter Isaacson Benjamin Franklin: An 
American Life 
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Harper Lee To Kill A Mockingbird 

Jill LePore These Truths: A History of 
the United States 

Gerard Magliocca American Founding Son: John 
Bingham and the Invention of 
the Fourteenth Amendment 

Wilfred McClay Land of Hope: An Invitation 
to the Great American Story 

Wilfred McClay Oliver Wendell Holmes: A 
Life in War, Law, and Ideas 

David McCullough The American Spirit: Who We 
Are and What We Stand For 

Elizabeth Mitchell Liberty Torch: The Great 
Adventure to Build the Statue 
of Liberty 

Jim Obergefell / Debbie 
Cenziper 

Love Wins: The Lovers and 
Lawyers who Fought the 
Landmark Case for Marriage 
Equality 

James Patterson Brown v. Board of Education: A 
Civil Rights Milestone and Its 
Troubled Legacy 

Joel Paul Without Precedent: Chief 
Justice John Marshall and His 
Times 

Jeffrey Rosen Louis D. Brandeis: American 
Prophet 

Ben Sasse Them: Why We Hate Each 
Other—and How to Heal 

Sonia Sotomayor My Beloved World 

Bruce Springsteen Born To Run 

Bryan Stevenson Just Mercy: A Story of Justice 
and Redemption 
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Geoffrey Stone Sex and the Constitution: Sex, 
Religion, and Law from 
America’s Origins to the 
Twenty-First Century 

Philippa Strum Speaking Freely: Whitney v. 
California and American 
Speech Law 

Alexis de Tocqueville Democracy in America 

Laura Weinrub The Taming of Free Speech 

Ted Widmer Lincoln on the Verge 

Adam Winkler We the Corporations: How 
American Businesses Won 
Their Civil Rights 

Gordon Wood Friends Divided: John Adams 
and Thomas Jefferson 

Gordon Wood The Radicalism of the 
American Revolution 

Selected Blogs, Podcasts, Websites, Films, Museums 

Constitutional Conversations graydon.law podcast by Bruce 
Petrie and Jack Greiner 

“Dead Man Walking” Film about Death Row 
inmate Matthew Poncelet 
(Sean Penn) and Sister Helen 
Prejean (Susan Sarandon) 

First Mondays Dan Epps, Ian Samuel 

“Hamilton” The Broadway Hit Based on 
Ron Chernow’s Biography 

“Loving” Film about interracial couple 
Richard and Mildred Loving 
and Supreme Court Loving v. 
Virginia

More Perfect Podcast 



201 

National Constitution Center 
website, museum and blog 
(Philadelphia) 

Jeffrey Rosen, Director 

National Museum of African 
American History and Culture 

National Portrait Gallery, 
Washington, D.C. 

1,600 portraits of US 
Presidents and much more 

SCOTUSblog Blog with regular updates on 
latest Supreme Court cases 

The Cincinnati Art Museum One of America’s leading art 
museums including a diversity 
of art relating to civic and 
constitutional themes 

The Freedom Center Cincinnati Riverfront 
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